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In the paper, the authors deal with sclecred methods of recovery of arrcars of real estate tax as
one of the most important local taxes in Slovakia, which municipalities, as their administrators,
are authorized to impose and collect within their terrivory. The recovery of real estate tax arrears
is an important tool for municipalitics that scrves to obtain missing funds that belong to these
municipalities due to the collection of tax imposed by law and 1o cover gaps in theit local budgers.
IH thﬂ PHPCI', [hC }luth()fs giVC thﬁil‘ ElttC]l[i()n SPCCiI:iCH_Hy 10 WO Ways to recover ['CH] esrare ax
arrears, namely the recovery of arrears conducred by municipalitics being rax administrators in
rax enforcement proceedings and recovery of acreacs in enforcement proceedings conducred by

bailiffs.

Constitutional Act No. 460/1992 Coll., the Constitution of the Slovak Republic, as amended (hereinafter
referred to as the "Constitution of the Slovak Republic"), in its Article 59(1), has established the classification
of taxes in the Slovak Republic, according to which taxes are divided between state and local raxes. The
Constitution of the Slovak Republic has set out fundamental constitutional framework for the imposition
of local taxes in Article 13 in conjunction with Article 59(2), on the basis of which municipalities are
empowered to impose and collect local taxes within their territory on the basis of law, being that Act No
582/2004 Coll. The Local Taxes Act, which has entered into force on 1st of November 2004, and regulates
the elements of local taxes and essentially brings these taxes "into the life”. The Local Taxes Act regulates
local raxes in rerms of the municipaliries’ authority ro impose and collect local taxes, the individual types of
local taxes, the overall legal structure of the individual rypes of local taxes and the specificities in the
administration of local taxes in comparison with Act No 563/2009 Coll. on Tax Administration, as amended
(hereinafter referred to as the "Tax Code").

The legal regulation of local taxes is mainly characterised by the facultative nature' of the imposition and
collection of local taxes by municipalities, which in practice means that municipalities may impose and

collect them on the basis of law, but law does not provide for the obligatory imposition of such taxes. In

* ‘I'his paper was written as part of the VEGA project No. 1/0214/21 "Real Property I'ax - Legal Status and Porential .

doc. JUDr. Karin Cakoci, Phl)., Associate Professor, Pavol Jozef Safirik Universitv in Kodice. Faculty of Law, Department of
Financial Law, Tax Law and Economics, ¢-mail: karin.cakociggupjs.sk

Mgr. Elena Tazorikovd, internal PhD student, Pavol Jozef Safirik Universitv in nosice. Facuiry of Law. 1senarcment of Financial
Law, Tax Law and Fconomics, e-mail; elena.lazorikova@student.upjs.sk

! For more on the characteristics of local taxes, see: BABCAK, V. Danove pravo na diovensku a v Eu. bratisiava: Ing, Miroslav
Mradko — FPOR 2010 n 37A


https://orcid.org/0000-0003-1862-8798
https://orcid.org/0009-0000-7984-0763

STUDIA JURIDICA ET POI ITICA JAURINENSIA

addition to the nonmandatory character of imposition of payments, being the most important factor in
strengthening the position of local self-government bodies in relation to tax obligations, this statement also
applies to the determination of certain fundamental elements of taxes, in particular the rate, the
establishment of conditions for tax exemptions or reductions, etc. Local tax rates do not have an upper limit
(except for the real estate tax, where the upper limit of the tax rate has been set directly by the legislator
under the Local Taxes Act). For the land tax the upper limit of the tax rate is set out in § 8 (2)%, for the tax
on buildings in § 12 (2) and for the tax on flats and non-residential premises in a residential building in §
16 (2) of the Local Taxes Act® and municipalities themselves decide on the specific tax rate applicable within
their territory. The above mentioned creates room to increase and stabilise their own financial resources
securing the execution of tasks performed by local self-government bodies; apart from the above-mentioned
local taxes, which currently form the system of such payments, municipalities may not impose and collect
other payments having local taxes nature; the tax period for most local taxes is the calendar year. This applies
to property tax, dog tax, tax on vending machines, tax on non-gambling machines, tax on nuclear
installations. Tt does not apply to the tax on the use of public spaces, the tax on accommeodarion and the tax
on the entry and stay of a motor vehicles within the historic part of the city, for which the wax period is
determined by the tax administrator.”

Local taxes not only increase the fiscal autonomy of municipalities®, but also make a significant

contriburion to the fulfilment of their statutory functions,” as well as to the fulfilment of sociery-wide tasks.

* Pursuant to Scetion 8(2) of the Local Taxes Act, the tax administrator is authorised to by a "generally binding ordinance, according
to local condidions in the municipality or in an iadividual part chercofor in an individual cacdastral arca, to cstablish annual rax rares
varying for individual groups of land pursuant o Section 6(1). 7 d} - forest land, on which there are economic forests, fish pands

and other economically used water areas shall not exceed 10 times the annual land tax rate of 0.25% and the annual land tax rate

for land under $ 6 (1) (b) - gardens, (¢} - built-up areas and courtyards and (e) - building land shall not exceed 5 times the lowest

annual land tax rate established by the tax administrator for fand under § 6 (1) in the generally binding ordinance.

? Also according to § 12 (2} of the Tacal Taxes Act, the ax administracor is entitled ro determine different tax rates for different

types of buildings according to § 10 (1). However, the annual construction rax rate so determined for the buildings referred to in

Section 101} may not exceed 10 times the lowest annual construction tax rare determined by the tax administrarer in the ordinance

for the buildings referred to in Section 10(1).

1 According to Secrion 16 (2) of the Local Taxes Act, "The annual flat rax rate for a flat or non-residential space under paragraph 1

(this annual tax rate is set ar EUR (L033 per each even started m?* of floor area of the flat and non-residential space - authors' note)

may be reduced or increased by the tax administrator according ro the local conditions in the municipality, its individual part or in

the individoal cadastral area, with effect from I January of tie relevant tax period. "Ihe flat tax rate per flat so established may not
cxceed 10 dmes the lowest anaual flat tax rare per fac csrablished in the geacrally binding ordinance.”

S BABCAK, V. Danc a dasiové prdvo na Slovenskn (teda a legislativa). Rubomberok: Ing, Miroslay Mradko — EPOS, 2022, p, 393,

¢ For this sce: HULKOQ, G. Same general thoughes on the relation of public property and municipalivies. Ini HULKO, G., PATYI,

A. (eds.). Public Finances : Administrative Autonomies, Magyarorszdg, Gyér: Universitas-Gyér Nonprofic Kft, 2012, pp. 151-163.

7 I'he basic legal regulation governing the status and powers of municipalities, their basic tasks thar municipalities are obliged to

perform and much more is laid down by the Act of the National Councit of the Slovak Republic No. 369/1990 Coll. on Municipal

Establishment, as amended (hercinafeer referred to as the "Muaicipal Act”™). Pursuant to Article 1{1} of that Act, a municipality is

considered to be "an independent errirorial self-government and administrative unit of the Slovak Republic; it brings together
persons who have permanent residence on its territory. A municipality is a legal person which, under the conditions laid down by
law, manages its own property and its own revenue independently." According to paragraph 2 of this provision, "ifie basic task of
a manicipality in dic cxercise of scelffgovernunent is o rake care of the all-round development of s terrivory and the needs of its
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Municipalities have relatively stong powers conferred on them by the legislator, which enable them to
influence the level of local tax revenue and thus also the revenue of their budgets.* The question is whether
municipalities make sufficient use of the possibilities entrusted to them in order to actually fulfit the
constitutional assumption that their needs will be financed primarily from their own revenues, and only
secondarily from state subsidies. The Constitutional Court of the Slovak Republic’ has consistently stated
thar in order ro ensure the basic constitutional function of local self-government {independent
administration of its own affairs on the territory of a higher territorial unit'), it is necessary for municipalities
and higher tertitorial units to have their own property and their own linancial resources, since it would be
illusory to entrust municipalities and higher territorial units (self-governing regions) with the responsibility
for the all-round development of the relevant territorial unit withour being able to directly - through the
exercise of their powers - realistically influence the amount of their revenues."

However, when collecting taxes, municipalities quite often encounter taxpayers who do not fulfil their
tax obligations, The fact that there are taxpayers who refuse to pay the compulsory taxes has significant
implications for the functioning of the municipality itself. First and foremost, it is linked to a shortfall in
revenue in the relevant budget, L.e. fewer resources are available to ensure the tasks and functions of the
rnunicipality at that level. This can negatively affect the level of services provided. Revenue shortfalls
therefore undermine the possibilities for the provision of public goods and design and implementation of
public policies, but they also have an impact on equity in terms of people’s contribution to the generation
of public resources. Addressing this problem is also important because non-payment of taxes results in
revenue shortfalls in local government budgets and has implications for the behaviour of taxpayers
themselves. Taxpayers who pay their taxes may feel that they bear the tax burden, while non-payers benefic
from public services in the same way as those who fulfil their obligations. This may be perceived as unfair

and may negatively affects future tax-paying behaviour of taxpayers.

As part of the methodological procedure, the authors have selected 8 regional cities of the Slovak Republic

as the analysed sample, for which they have analysed and compared the total amount of property tax revenues

inhabitants. Obligations and restrictions may be Imposed on a municipality in the exercise of its self-government only by law and
by international treaty.”

* Sec CAKOCL K. a K. CERVENA. Legal Concepr of Local Taxcs in the Slovak Legal Order. In: MRKYVEKA, T., GLINIECKA,
J., TOMASKOVA, F. a kol. {eds.). The Challenges of Tocal Government Financing in the Lighc of Furopean Union Regional
Policy: conference proceedings. Brno: Masarykova univerzira, 2018, p. 322 and the following,

? Ruling «f the Constiturional Courr of the Slovak Republic, Case No. PL. US 5/2012 of 22.01.2014.

"WHigher territorial unies are also known in Slovakia as sclf-governing regions.

T ONDROVA, J. aM. URADNIK. Vybrané aspekty ukladania a vvindhania micstnveh danf a poplarkov. In: Sedr a pravo 2-
312022, p. 160. DOT: hueps://doi.org/101.24040/5ap.2022.9.2-3.156-174.
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that these cities expected (and assumed) in the years 2020 to 2022 (hereinafter referred to as the "monitored
period”) in their budgets with the actual amount of these revenues, which became an actual part of the
revenue side of the budgets of the regional cities in this monitored period. The result of the analysis and
comparison carried out has been evaluated and recorded in the form of graph, using the descriptive method,
with the determination of the percentage of the difference in the implementation of the revenue side of the
budgers of the regional cities in the period under review, but focusing only on property tax revenue. The
authors have also analysed the amount of property tax arrears for the regional cities of the Slovak Republic
for each year in the period under review. Using standard scientific methods of analysis, comparison and
descriprion, the aurhors have evaluared the imporrance of rhe institute of recovery of real estate tax arrears
in rhe Slovak Republic and identified possible problems faced by municipaliries in rhe use of this instrument

in practice.

In the Slovalk chublic, the real estate tax is within the tax system classified as a local tax. The real estate tax
is imposed by municipalities within their terrirory by a sub-legislative legal regulation, which is a general
binding ordinance (hereinafter referred to as the "GBO")."* The real estate tax is characterised by the fact
that, according to Section 4 of the Local Taxes Act, it is divided into:

— land tax,

— tax on buildings and

— tax on flats and non-residential premises in a residential building (hereinafter referred to as "flat

tax")."?

" According to the current legal order of the Slovak Republic, the GBOs as sub-legislative legal reguladons must be in accordance
with legal reguladons of higher legal foree, namely with the Constitution of dic Slovak Republic, constitutional laws, internacional
treaties (which take priority aver the laws) and with the laws.
¥ In the legal system of the Czech Republic, the real estate tax is regulated in a separate legal regulation, namely Act No. 338/1992
Coll. on the tax on immovable property as amended by later regulations (hereinafter referred to as the "Act of the Czech Republic
on the tax on finmovable properey™). In conerast to the Slovak legisladon, the real estate tax under Section 1(1) of the Ceech Act on
the tax on immovable property consists only of the tax on land and the tax on buildings and units. In connection with the above,
Radvan points out that Slovakia is the only EU country where the tax on flacs is regulated separately under the real estate tax, which
imeans easier orfentation in the law for the taxpayer, in contrast to the Czech legislation, where the tax on flats is regulated under
the tax on buildings and units. In: RADVAN, M. Zdandnf majetku v Evrop. 1. vyddni, Praba: C. H. Beck, 2007, p. 87.
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The property tax is undoubtedly the most important local tax, especially in terms of budgetary importance,"
Ichough chi local i l h i f municipal s
although this wax, or local taxes in general, are not among the most important sources of municipal revenue.
This is also apparent from the document entitled "Final accounts of the municipality”, the draft of which
municipalities are obliged to draw up, submit to the municipal council for approval and publish on their

website. !¢

In the Annual Accounts, the municipalities indicate the total amount of tax revenue and the
amount of tax revenue broken down by type of tax which, in a particular calendar year. In this document,
municipalites also assess the current state of the amount of tax revenue achieved in a particular calendar

year with that of previous calendar years.

Tab. 1: Overview of properry tax revenues in regional cities of the Slovak Republic for the years 2020

to 2022

Regional citics in the 2020 (€) 2021 {€) 2022 (€)
Slovak Republic
Budgeted Actual | Budgeted Actual Budgeted Actual
1. | Bratislava | 47.000.000 | 46.417.624 | 47.653.437 46.774.037 48.750.000 47.562.530
2. | Troava 11.000.000 11.177.733 11.000.000 11.800.710 11.000.000 12.253.830
3. | Trenéin 7.300.000 7.798.112 7.600.000 8.422.257 7.995.230 8.365.654
4. | Nitra 11.421.000 11.793.964 11.505.000 12.474.727 12.446.000 13.101.690
5. | Zilina 11.371.000 11.589.178 11.890.000 11.475.953 11.890.000 12.045.840
6. | Banskd 9.323.195 9.323.226 8.859.500 9.375.845 9.042.078 9.762.662
Bystrica

7. | Kosice 25.750.000 26.556.596 38.226.000 38.189.014 33.000.0d{) 33.399.315
8. | Presov 7.405.000 7.283.256 7.600.000 8.006.971 7.480.000 7.870.266

Source: Final accounts of regional cities

4 A similar view is alse held by VARTASOVA, A, and CERVENAm K. in their paper: Real Property Tax in the Countries of
Visegrad Group — Comparative View. In: Studia luridica Lublinensia, 31(1). Poland, Lublin: Wydawnictwe UMCS, 2022, p. 191-
211. DOL haps://doi.org/10.17951/sil.2022.31.1.191-211.

Sce also: BALAZOVA, E., PAPCUNOVA, V. a J. TE], 2016. Dopad fidkilng decentralizdcie na vynos 2 dane z nchnutelnose na
firovni miestnej samosprivy SR, Tn: KLIMOVA, V. a V. ZITEK, (eds.), XTX. Mezindrodnf kolokvium o regiondlnich védich. Brno:

Masaryk University, p. §91-898.

! Currently, the most significant source of revenue for municipal budgets in the Slovak Republic is the personal income tax, also
referred to as the share tax. Scetion 2 of Acr No. 564/2004 Coll. on the budgetary determination of income tax revenue for local
sclf-government and on amendments and supplements to certain aces, as amended, stipulates that “The tax revenue in the relevant
budget year is the revenue of municipal budgets in the amount of 7(0.0%, unless Section 7c provides otherwise.”

This is also pointed out by VARTASOVA, A. in her paper: Komparicia systémov miestnych dani v krajindch Vysehradskej sovorky.

In: LIPTAKOVA, K. (ed.). Miestne dane v krajindch Vy$ehradskej sovorky. Zbornik vedeckych prac. Praha: Leges, 2021, p. 127~

186.

' The obligation of the municipality to process the daca on budgetary management in aggregate in the final account of che

municipality after the end of the financial year results from Section 16 of Act No. 583/2004 Coll. on budgerary rules of local self-

government and on amendments and supplements to certain acts, as amended by later regulations.

Municipalities are obliged to publish data on the approved budget for the current financial vear, data on the expected reality of the

current financial year and data on the actual implementation of the budger for the previous two financial years within 30 days after

the approval of the budger and within 60 days after the end of the financial year. This obligation is imposed on municipalitics by

Article 9 of Constitutional Act No 493/2011 Call. on Budgetary Respansibility, as amended.
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The concept of tax arrears is not defined by the Local Taxes Act, but by a basic procedural rule of wx law,
name]y the Tax Code in Section 2(f), according to which, for the purposes of this Act, a tax arrears means
"the amounrt of tax payable after the due date for payment of the tax". A tax arrears or real estate tax arrears
arise if the taxpayer, as the person liable to pay real estate tax, fails to voluntarily and fully fulfil the tax
obligation within the due date, i.e. within 15 days from the date of the final decision on the real estate tax
assessment.”” The tax administrator is entitled to additionally call upon the taxpayer to pay the real estate
tax arrears within a period not shorter than 15 days, while in the call he is obliged to inform the taxpayer of
the consequences of non-payment of the arrears.' 1t follows from the foregoing that a prerequisite for the
successful recovery of real estare rax arrears is the existence of an eligible enforcemenr order, which, pursuanr
to Article 89(1)(a) and (b) of the Tax Code, is an enforceable decision imposing a monetary payment or an
enforceable tax arrears statement.' The Constitutinal Court of the Slovale Republic on the nature of the
statement of tax arrears has stated as follows™: "The statement of tax arrears cannot be considered as a
decision imposing a new tax obligation on the raxpayer and, although it is an enforcement title, the statement
of tax arrears has a declaratory character reflecting data from rhe rax records.” The Constitutional Court of
the Sloval Republic has further emphasised in its reasoning that "the statement of arrears does noc affect in
aty way the fact that the tax Habﬂi[y has afrcady arisen and the tax has become payab]e direcdy on the basis
of the law by fulfilling the condirions ser out cherein. Thus, neither the creation of the rax liability nor the
payment of the levy was a prerequisite for the issue of a decision by rhe tax authorities.”

Disclosure of the list of tax debtors on the official board or on the website of the municipality, being tax
administrator, pursuant to Section 52(2) of the Tax Code can be considered as a certain instrument of
forcing taxpayers to fulfil their tax obligations and at the same time a specific supplementary instrument of
the tax administrator in the recovery of arrears of real estate tax. The Tax Code gives municipalities as tax
administrators the possibility to "publish a list of tax debtors whose aggregate amount of tax arrears at 31st

21

December of the preceding year exceeded EUR 160 for a natural person and EUR 1 600 for a legal person.”

7’I'he decision on the assessment of the real estate tax pursuant to Section 72(3) of the 'I'ax Code shall become final upon the expiry
of 30 days from the date of its proper delivery to the particular taxpayer.

" The institute of a call for payment of rax arrcars is regulated by the Tax Code in § 80, The Tax Code leaves it to the discretion of
the tax administrator whether ar not to make use of this institute. That is to say, it is an authorisatian, not an obligation, of the rax
administrator 1o send calls for payment o rax debrors.

¥ Pursuant to Section 89(3) of the I'ax Code, the statement of tax arrears is enforceable on the darte of its preparation, while che
municipality as the tax administrator does not notify the tax debtor of its preparation or of its enforceability.

» Ruling of the Canstitutional Court of the Slavak Republic Case No. PL. US 18/2018-40 of 08.09.2021.

! For the content of the list of tax debtars, see Section 52(3) of the Tax Code.



STUDIA JURIDICA ET POLITICA JAURINENSIA

If real estate tax arrears are incurred, the municipality being tax administrator can initiate the so-called forced
pavment of the real estate tax arrears in two alternative ways under two separate legal regulations. The
municipality being rax administraror may in the Slovak Republic:
1. to carry out in its own jurisdiction tax execution proceedings under Title IV of the Tax Code;” or
2. to bring an action before competent court™ for execution pursuant to Act No. 233/1995 Coll. on
Bailiffs and Enforcement Activities (the Enforcement Code) and on Amendments and Supplements
to Other Acts, as further amended (hereinafter referred to as the "Enforcement Code™.

The execution shall be carried out by a bailiff who is authorised by the court to carry out such execution.™

[t is important to note that municipalities, being tax administrators, can recover real estate tax arrears within
the time limit. Tax Code sets out under Section 85 two different time limits within of which tax
administrator may rightfully recover the tax arrears, namely the statute of limitations and the expiry of the

right to recover the tax arrears.”

Tab. 2: Amount of property tax arrears in regional cities of the Slovak Republic in 2020-2022

Regional cities in | Amount as at 31.12.202¢ | Amount as at 31.12.2021 Amount as ac 31.12.2022

the Slovak Republic {(€) (€) (€)
Extinct/ Recorded | Extinct/ Recorded Extinet/ Recorded
Forgiven | excluding Forgiven excluding Forgiven | excluding
valuation valuation valuation
allowances allowances allowances
1. | Bratislava - | 2.541.251,2 - 2.364.672 - -

* Scerion 88(1) of the Tax Code defines tax enforcement proceedings as "proceedings in which dhie tax administraror ex officio
recavers (ax arrears, other pecuniarv charges imposed by a decision, enforcement costs and ove-of-pocket expenses pursuane o
Secrion 1497,

2 According to § 49 of the Enforcement Code, only the Banskd Bystrica Districc Court is causally comperent for enforcement
proceedings.

# The Tax Code dircctly in the provisions of § 88 (2) gives the municipality as a tax administraror, unlike the tax office or customs

office, the possibility to ensure the recovery of tax arrears also accerding to a special regulation, which in this case is the Enforcement
Code.

# In the case of limitation of the right to recover the arrears of real estate tax under Section 85{1) and {3) of the T'ax Code, the
following shall apply: “(1) The right o recover the rax arrcars shall be time-barred afecr six years after the end of dhe cafendar ycar
in which the tax arrcars arose, unless a special reguladon (Authors' note: the specific regulation referred to in the Tax Code is the
Act No 7/2005 Coll. on Bankruptey and Restructuring and on Amendments and Addidons co Certain Acts, as amended) doces not
provide otherwise, If the rax administrator delivers a summons to the tx subject within the period under the first sentence pursuant
to Section 80, a new limitation period shall begin to run after the end of the calendar year in which the summons was delivered. ...

(3) The tax administrator shall only take into account the starute of limitations if the tax debror raises an objection to the statute of
limitations, and only to the extent of the objection raised. The lodging of an ebjection shall have suspensive effect. The decision on
the objection may not be appealed by the tax debtor.”

‘I'he extinction of the right to enforce the real estate tax arrears is subject to the provision of Article 83(3) of the "['ax Code, according
to which: "Lhe right to recover a tax arrearage shall expire 20 years after the end of the calendar year in which the tax arrearage was
incarred.”

10
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2. | Trnava - | 2.564.177,52 - 2.615.093,55 - 2.464.184,87
3. | Trendin - 1.2806.937,04 - 1210 449,84 - 1.187.382,71
4. | Nitra - | 3.705.455,52 - 3.681.656,50 - | 3.437.552,87
5. | Zilina 3.293,35 | 2.304.237,76 | 440.712,81 | 2.171.439,11 [ 54.226,11 | 1.742.062,80
0. | Banskd4 - | 1.694.067,43 - 1.756.811,16 - 1.462.287,12
Bystrica
7. | Kosice - - - - - -
8. | Presov - | 1.215.067,55 - 863.326,36 - | 727.391,04

Source: Final accounts of regional cities

As regards to the status of the amount of real estate tax atrears in the individual years of the period under
review, all regional cities, but one (the City of KoSice}, have made reports in their Annual accounts in
accordance with Section 16(5) of Act No 583/2004 Coll. on the Financial Rules of Local Self-Government
and on Amendments and Additions to Certain Acts, as amended by later regulations. The City of Kosice
hasn’t disclosed the specific amount or starus of its real estate tax arrears for any year in the period under
review, and the City of Bratislava hasn’t disclosed the amount of these arrears in its Annual accounts for
2022. The City of Zilina, on the other hand, was the only one in the group of analysed that have regularly
published the amount of extinguished and forgiven real estate tax arrears during the period under review.*
For half of the regional cites (T'renéin, Nitra, Zilina and partly for 2020 and 2021 also the city of Bratislava),

the balance of real estate tax arrears has been decreasing each year, which is most likely due to the effective

use of the instrument of recovery of real estate tax arrears.

Tab. 3: Overview of the methods of recovery of real estate tax arrears in the regional cities of the

Slovale Republic
Regional cities Tax enforcement Enforcement proceedings Generally mentioned
in the Slovak proceedings (claims {arrcars rccovered by "enforcement
Republic recovered by municipalities bailiffs) proceedings”
as tax administracors)
1. Bratislava - - v
2. Trnava - v B
3, Trencin - v -

26

The institute of remission of tax arrears is regulared in Section 70 of the Tax Code. The essence of this instituce lies in the fact
that the rax administrator may, at the request of the tax debtor, who is a natural person, forgive the tax arrears if their recovery would
scriously endanger the maintenance of the tax debeor or persons dependent on hisfher maintenance.

The facts causing the extinetion of a tax arrcar (in our case a real cstate tax arrcar) ex lege or on the basis of a decision of the
competent tax administrator are regulated by Section 84 of the Tax Cade.
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Regional cities Tax enforcement Enforcement proceedings Generally mentioned
in the Slovak proceedings {claims {arrears recovered by "enforcement
Republic recovered by municipalitics bailiffs) proceedings”
as tax administrators)
4. Nitra - . v
5. Zilina - - v
G, Banski v - -
Bystrica
7. Kosice - - v
a, Presov 4 - -

Source: Final accounts of regional cities

An interesting finding is that not all regional cites have reported in their Annual Accounts the specific
methods of recovering property tax arrears. The Annual accounts of individual regional cities have showed
that only 2 regional cities (Banskd Bystrica and PreSov) have recovered real estate tax arrears directly in tax
execution proceedings. The other 2 regional cities (Trnava and Trendin} have stated in their Annual accounts
that they have referred to bailiffs for recovery. The remaining four regional cities (Bracslava, Nitra, Zilina,
Kosice) have mentioned the recovery of the arrears in their Annual Accounts only in general terms with no
specific reference whether tax enforcement proceedings or enforcement proceedings under the Enforcement

Code have been taken to collect such arrears.

The municipality as a tax administrator may also recover the real estate tax arrears itself in the so-called tax
execution proceedings. The municipality doesn’t proceed conventionally in tax execution proceedings under
the Enforcement Code, but under the Tax Code, which regulates the execution proceedings in the fourth
title, namely in §§ 88 to 153. In generai, the importance of the recovery of arrears of local raxes in tax
execution proceedings executed directly by municipalities lies in the fact thar municipaiities, as tax
administrators, have direct control and supervision over the recovery of their own claims arising from non-
paymenc of local taxes. However, not all municipalities recover the arrears themselves, but racher entrusc
recovery to the bailiff, who follows the procedure under the Execution Code. According to Ulaher, one of
the main reasens why municipalities do not make use of this instrument is the fact that "municipa]ities

usually do not have the necessary professional capacities to conduct such a refatively difficult procedure, so
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they prefer to entrust the whole agenda to a bailiff.™ A similar opinion follows from the statement of the
expert team® that prepared a document published on the website of the Association of Towns and
Municipalities of Slovakia (hereinafter referred to as "ATMS " under the title "Local taxes and fees as a
tool to improve the quality of life of residents of towns and municipalities™ for 2022 {(hereinafter referred
to as "ATMS document for 2022"), with the following additional reasons, for which in particular the smaller
municipalities” prefer to recover arrears through the bailiff, they also cite "the refuctance of the
city/municipality's scatutory body to instruct the responsible official to initiate tax enforcement proceedings
due to the unpopularity of this step or the dose connection to the debtor (especially in smaller
municipalities).”

In our opinion, another reason why municipalities do not provide for the recovery of arrears in tax
enforcement proceedings is the desire to avoid further "unnecessary” administrative burden, possible
ignorance of the use or uncertainty of the proper execution of procedure.

Tt cannot be ruled out that in order to avoid the execution of procedure aimed art the recovery of tax
arrears by the municipality, the employees of the municipal offices in charge of the tax agenda and the
recovery of tax arrears perform only formal acts, such as sending reminders for unpaid tax or calling for
additional payment of property tax™ or writing off overdue debts from the accounts without the consent of

the competent municipal authorities.

7 ULAHER, J. Vymdhanie dattovych nedoplatkov na miestnych daniach. 2020. Available at: hups)//wew vssis
titulkey/vymahanie danovych-nedoplatkov-na-miestnych-daniach- 2020 him. (cit. 15.01.2024).
#The members of the expert team of the social parmer ATMS, which developed the above mentioned document are Ing, M. Kulka
as an expert guarantor, Tng. T.. Adamovié as the ZMOS coordinartor, Tng, T. Tstokovd, PhDr. 8. Karabinod and Tng, J. Maruginec.

# The Association of Towns and Municipalities of Slovakia is the largest non-governmental organization uniting, representing and
representing towns, municipalities and urban districts in the Slovak Republic as legal entities. ATMS was founded ro defend
common legitimate interests and promote the needs of its members, which are the cities, municipalitics and urban districts of
Bratislava and Kogice, which also means that its role is not to intervenc in the solution of individual problems of individual member
cities and municipalities. Available at: higps://www.zmos.sk/zmos.homl.

#’L'he above document has been prepared within the framework of the main activity "Strengthening the professional and analytical
capacities of social partners, building infrastruciure and commaunicadon platfonn for social dialogue and development of social
particrship at national and internadonal level” pare of the National Project endded "Supporting dhe quality of social dialoguc’,
ITMS project: 312031V749, and specifically under activicy No. 1.1 Strengthening the capaciries of social partners through analytical
activities. The document was developed through the analytical work of the expert team of the social partner ATMS in 2022,

Hereinafter, the reference to that document will be in the form: KULKA, M. a kol. Mieste dane a poplatky ako ndstrof na
skvalitnenic Zivora obyvarclov miest a obel. 2(}22 Ionllml p. 134. Doatupnc na: htps/fwww.emos.sl/miestne-danc-a-poplatky-

j : 19520/ .heml. {cit. 20.01.2024).
*! According to the Municipal Act, the status of a town is granted to a municipalicy that meets several conditions ser out in Section

22(1) of the Act. Such a municipality should have the character of an "urban” development and should provide various services
within its territory, e.g. transport, cultural, social, ecc., for other municipalities and should have at least 5 000 inhabitancs.
However, Section 22(2) of the Act allows for a municipality that does not meet the population requirement to be declared a town
if this is justified by the fulfilment of the other conditons set out in paragraph 1.

2 The aforemencioned finding is also evident from the document prepared by the Supreme Audic Office of che Slovak Republic
(hereinafter referred to as "SAQ) entitled "Reporr on the result of the audic 2022 - Recovery of arrears in local government”, in
which the SAQ stated that "municipalities in the recovery of receivables and arrears mainly apply the sending of summonses, while
other acts - the establishment of a lien, the use of exceution - were applicd to a much lesser exeent. Qne of the reasons for this is the
structure of tax arrcars in rerms of amount, as 81 % of the number of tax arrears is in the low amount of up to EUR 20 or up to
FUR 160"


https://www.vssr.sk/clanok-z-titulky/vymahanie-danovych-nedoplatkov-na-miestnych-daniach-2020.htm
https://www.vssr.sk/clanok-z-titulky/vymahanie-danovych-nedoplatkov-na-miestnych-daniach-2020.htm
https://www.zmos.sk/zmos.html
https://www.zmos.sk/miestne-dane-a-poplatky-ako-nastroj-na-skvalitnenie-zivota-obyvatelov-miest-a-obci-oznam/mid/419520/.html
https://www.zmos.sk/miestne-dane-a-poplatky-ako-nastroj-na-skvalitnenie-zivota-obyvatelov-miest-a-obci-oznam/mid/419520/.html
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If the municipalicy as a tax administrator chooses to carry out tax enforcement proceedings
independently, it is obliged to proceed and carry out actions exclusively in accordance with the Tax Code
during the entire course of the proceedings. According to Babddk, the Tax Code does not directly define the
principles according to which tax enforcement proceedings should be conducted, bur its wording
nevertheless indirectly defines the existence of a number of principles which can be considered as principles
of tax enforcement proceedings. Among these principles we can identified e.g. the exclusive authority of the
tax administrator to recover tax arrears by one of the methods of tax execution according to the Tax Code,
the initiation of tax execution proceedings by the tax administrator exclusively ex officio, or the obligation
of the tax administrator to investigate, whether it is locally compertent for tax execution proceedings and
whether all conditions for the execution of tax execution are met, such as the jurisdiction of the rax
administrator, the legirimacy of tax execution, verification of the existence of an execution title, the
unalterability of the person of the tax debtor, etc.”

According to the Tax Code, the municipality as a tax administrator has the possibility to execute a tax
execution’ for the purpose of recovery of arrears of real estate tax in 9 ways in total, namely:

a) deduction from wages and other income,

b) garnishee order,

c) sale of movable property,

d) taking of cash and other non-saleable irems,

¢) sale of securiries,

f) sale of immovable property,

g) sale of a business or part of a business,

h) disposal of property rights attached to a shareholder's interest in a company; and

i) the seizure of a driving licence.”

However, the Tax Code allows the tax administrator to execute a rax execurtion in the manner it determines,
and it may execute a rax execution on one tax debror in several ways at the same time, provided that this Act

does not provide otherwise.”

3% For more on the principles of tax enforcement proceedings, seer BABCAK, V. Dane a dadovd prive na Slovensku (redria a
legislativa). Rufomberok: Ing, Miroslav Mratko — EPOS, 2022, p. 748 and the following.
" Section 94 of the Tax Code defines tax enforcement as “compalsory exceution to enforce payment of tax arrears or reduction of
tax arrears, payment of ather pecuniary henefits imposed by a decision and pavment of enforcement costs and cut-of-pocker expenses
in the manner provided for in Section 98."
9 Section 98(1) of the Tax Code.
W Seetion 98(2) of the Tax Cade.
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It follows from the above that the actual method of recovery of real estate tax arrears is fully within the
competence of municipalities as tax administrators, which, however, must be iocaiiy COmpetent to carry out
the tax execution, while it is up to the decision of municipal self-government bodies (the mayor of the
municipality and the municipal council}, to what extent they will be dedicated to the recovery of arrears and
whether they will use all the tools that the Local Tax Act and the Tax Code allow in the case of initiation of
a tax execution procedure. However, the 2022 Local Tax Code document shows that municipalities do not
use all the tools offered by the Tax Code and most municipalities use only one of them, namely tax execution

by deduction from wages pursuant to Section 100 et seq. of the Tax Code.””

If the municipality as administrator for various reasons refuses to carry out a tax execution in its own
jurisdiction under the Tax Code, it is entitled to file a petition for execution at the District Court in Banskd
Bystrica and the execution will subsequently be carried out by a court-appointed bailiff in accordance with
the Enforcement Code.

Since municipalities as public authorities are obliged under Section 11 of Act No.305/2013 Coll. on the
electronic form of exercising the powers of public authorities and on amendments and supplements to
certain acts {the e-Governmenrt Act), as amended (hereinafter referred to as the "e-Governmenr Act'), to
have established and activated electronic mailboxes, thcy can also file such a motion themselves by electronic
means to the electronic mailbox of the Banskd Bystrica District Court (hereinafter referred to as the
"Execution Court"), through an electronic form.™ Despite the above, the municipality has the possibility
to file a motion for execution also through an attorney as its legal representative or, for example, through
any bailiff.*

It is necessary that the application for execution is authorised by a qualified electronic signature pursuant
to Section 23 of the e-Government Act. A copy of the writ of execution together with a confirmation of its
enforceability pursuant to Section 48(4){a) of the Enforcement code must be attached to the application for
execution and filed together with the application for execution by electronic means in the court's electronic
repository. The instrument permitting enforcement shall be attached to the application for enforcement as

an original electronic document which has been authorised.*

7 KULKA, M. a kol. Micstne danc a poplatky ako ndstroj na skvalicnenic Zivota obyvacclov micst a obel, 2022, [online]. p. 134,
Abailable a: hups://www.zmos. sk/miestne-dane-a-poplatky-ako-nastroj-na-skvalitnenie-zivora-obyvatelov-miest-a-abei-
oznam/mid/419520/ heml. {cit. 25.01.2024).

* Pursuant to Section 48(7} of the Enforcement Code, the electronic form for filing a petition for execution is published on the
website of the Ministry of Justice of the Slovak Republic.

" Section 48(3)(c) and (d) in conjunction with paragraph 8 of the Enforcement Code.

4 Section 48(6) of the Enforcement Code.



https://www.zmos.sk/miestne-dane-a-poplatky-ako-nastroj-na-skvalitnenie-zivota-obyvatelov-miest-a-obci-oznam/mid/419520/.html
https://www.zmos.sk/miestne-dane-a-poplatky-ako-nastroj-na-skvalitnenie-zivota-obyvatelov-miest-a-obci-oznam/mid/419520/.html
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After the petidon for execution has been filed, the Execution Court shall assign the case to a bailitl, which
it shall select ac random.*' The court-appointed bailiff shall, after the commencement of the execution,
proceed exclusively in accordance with the Enforcement Code and may execute the enforcement only by

one of the methods of execution provided for in Part Four of the Enforcement Code.”

[n rerms of the srated research objective (ro evaluate rhe importance of the institute of recovery of real estate
tax arrears in the Slovale Republic and to identify possible problems that municipalities in the Slovak
Republic encounter when using this institute in practice, or problems discouraging them to use this institute
and thus recover arrears on their own account), we have concluded thart the selected group of cities does not
attach much importance to the recovery of real estate tax arrears on their own account in tax enforcement
proceedings. Considering the reasons outlined in subsection 3 of this paper that discourage municipalities
as tax administrators from initiating tax enforcement proceedings, it is evident that municipalities prefer to
choose a less complicated but more costly method of recovering their arrears, namely recovery in
enforcement proceedings under the Enforcement Code. Tn general, it can be concluded that the amount of
atrears for the selected sample of municipalities, compared to the amount of actual property tax revenue in
cach year of the petiod under review, represents a significant component of the revenue shortfall in the
budgets of these municipalites.

At the same time, it can be stated that the volume of tax arrears has been increasing or, if there has been
a decrease, it has been mainly related to the write-off of tax arrears due to the fact that they have become
irrecoverable directly by law. In addition to using the institute of recovery of real estate tax arrears in the
form of tax enforcement proceedings under the Tax Code or enforcement proceedings under the
Enforcement Code, municipalities may also recover real estate tax arrears in other (milder or less invasive)

ways. In particular, if the tax debtor is an insolvent natural petson, or if several earlier enforcement

# Section 53(1) of the Enforcement Code.

*"1'he specific methods of execution are listed in Section 63(1) of the Enforcement Code, according to which: "If the basis for die
execution Is an enforcement order imposing an obligation to pay a sum of money, ilie execuiion may be carried out

a) deductions from wages and other income,

b) garnishee order,

¢} sale of movable property,

d) sale of securities,

¢) sale of immovable property,

f) sale of a business. ”

At the same time, Section 63(3) of the Enforcement Code provides for a restriction in relation to the execution by sale of the real
estate in which the debtor has a declared permanent residence or temporary residence. According to chat provisien, if the execution
is for the recovery of 2 monetary claim, which, excluding accessories, does not exceed EUR 2 000 as of the date of delivery of the
petition for executien (so-called petty executions), the court-appointed bailiff may not execute the execution by sale of that real
cstate,
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proceedings are conducted on the property of this person, the municipality as a tax administrator may enter
into an emp]oyment relationship with this debtor, Whereby this debtor will gain the ability to pay his/her
arrears. This procedure enables municipalities to reduce their real estare tax arrears.

Another of our recommendations for the successful recovery of property tax arrears is the development
of an internal regulation of the municipality, in order to ensure a uniform procedure for the recovery of
arrears of local taxes, to increase the efficiency of the collection of local taxes and fees, to reduce the costs of
tax debtors to setde their arrears and to reduce the rotal arrears of local taxes. The above recommendartion
also follows from the 2022 ATMS document, which also mentions as a recommendation for the successful
recovery of local tax arrears the provision of increasing the expertise of municipal staff in the field of local
taxes and fees and encouraging them to improve the quality of their work, which could also lead 1o an
increase in revenue for municipal budgers.*

It is important for municipalities to be aware of one fundamental fact chat the costs of enforcement
proceedings conducted by a bailiff under the Enforcement Code are much higher than the costs they would

incur if they conducted tax enforcement proceedings on their own.

 KUTKA, M. a kol. Miestne dane a poplatkv aku ndstroj na skvalitnenic Zivota ubvmtdov micst a ubc1 2022, Ionhm] p 15‘)
Available at: p : alitne Ota-0 g
oznam/mid/419520/ heml. (cn 26. 0] 2024)
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The aim of this study is to explore the (bio)ethical and legal characteristics of artificial insemination and the
embryo, based on current domestic and international regulations, statistics as well as the relevant
demographic and macroeconomic trends, with the goal of identifying the linguistic interpretation of current
definitions and concepts as well as the legal, (public) policy, religious, linguistic-linguistic, communicative,
awareness, and current human rights narratives of artificially created and long-term stored embryos in
Hungary, with particular attention to the concept of embryo donation.

The centre of the dissertation is the development of the artificial insemination procedure, commonly
known as the “IVF procedure,” which is perhaps one of the most important medical achievements of the
20th century, developed by Nobel laurcate Robert GG, Edwards who also recognised and made special
reservations regarding the legal and ethical complications of the procedure he patented. Since the birth of
the first IVF baby, or test-tube baby (1978)", at least eight million®, and according to the latest estimates,
more than 12 million people have been born from IVF and are now have happy. healthy, and dignified lives
among us®. According to the latest statistical data, infertﬂity isalsoa global public health problem that affects
9-10% of the population, and a 2015 report estimarted that globally there were approximately 48.5 million
infertile couples. The growing demand for [VF-related treauments is indicated by the fact that market
analysts predict a $50 billion healthcare market in this area by 20130 .

The increasing number of couples struggling with infertility signals an evolving complex health and social
problem, exacerbated by the fast-paced world and modern, urbanised lifestyles, the challenges of as well as

the pressure on women’s participation in the labour marker, the desire for family formation at an older age,

*Prof. Dr. Gusztav Bdger: Chief advisor to the Governor of the Central Bank of Hungary, Pdzmdny Péter Catholic University;
Laszlé G. Lovdszy: Ph.D, scnior rescarch fellow, University of Public Serviee

'BERNARD Artir: T vitro feriilizicid tirténere, A medddség korszerti diagnosziilija és kezelése, Kaali Nagy Géza- Bitfai Gyorgy
{ed.}) Medicina 2018. 181-199.

? LovAszy Liszld: Nyolemillis df éler. in: FIGYELO: GAZDASAGPOLITIKAL HETILAP 2020/5. pp. 8-8. Paper: {30 January —
5 February 20200

Lo 112U
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the swessful reladonships as well as the tension of domestic housework among couples, environmental
factors, not o mention various {national) diseases and other, as yet litdle-known harmful effects (e.g.,
microplastics that damage sperm).

Regarding artificial insemination, there is a topic — and this is the central topic of this dissertation — that
has not yet been elaborated in the literature we have explored and especially in public discourse: embryo
donation and its language. Although it may seem like an insignificant question, the meaning of the word
donation, or even its alternative version, synonym, can change the professional and general, public
petspective on IVE. This is an important issue since there has been no significant progress in Hungary
regarding the nearly 30,000 “orphaned” (forgotten) embryos that have been frozen but not yet used.” In this
study, we would like to present this issue and propose a new suggestion: instead of embryo donation, let’s
use the term embryo gifting so that — as we try to justify — further progress can be made in embryo adoption

and nearly 30,000 embryos can have a better chance at life to promote denlographic Change.(’

Based on the demographic trends in Hungary, the number of women of childbearing age is decreasing so
rapidly that despite the significantly improving willingness to have children, only 2,000 more children were
born in 2020 than ten years carlier, and the firsc child is born too late in families The seriousness of the
situation is led to the fact that the proportion of third children among all newborns is only around 13%,
and the number and proportion of childless couples are brutally high: 2.5 times that of those with three
childrenMoreover, contrary to the general belief (“there are many single women”)” and the public narrative
and assumpdons about childbearing (“women are less willing to have children”™), the number of childless
men aged 30-39 is 1.6 times that of women, while for those aged 40-49, this difference is almost twice as
high, 1.8 rimes.®

Indeed, late chﬂdbearing as a social phenomenon is becon‘nng increasingly dominant recently, as the
average age of women giving birth to their first child has increased.” Therefore, a large percentage of couples
struggling with infertility are diagnosed after experiencing disappointments and failures for a longer period
of time, and many of them just after they have turned 30. In addition, couples often disagree on whether to

have {(more) children or not, and without this specific commitmnent, few children ate born — (single) men

* hteps://jogaszvilag. hu/napi/aggalyos-az-embriok-fagyasztott-rarolasa/ (downloaded: 19.12.2023.)
5 NAVRATYIL Zoltin: A fagyaszova tdrolr embridkkal Gsszefliggd jogvitik — kiilénés rekintertel az Egvesiile Alfamokra. in:
Jogtudomanyi kzlény, 2011/12., pp. 614-623
" Monostorn Tudie— Ort Pérer— Spenkr Zsole {ed.): Demogrdfiai porrré 2015, KSH NKI, Budapest, 2015, pp. 153-170.
loaded: 19.12.2023.)
lownloaded: 19.12.2023.)
L2, A LY eVes €8 10D NOK 4z Clve Szlletett gyermekek sedma és csalddi dllapor seerine (downloaded: 19.12,2023.)
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are less likely to have another child, while women increasingly make the decision to have another child
dependent on family work-sharing. In addition to the fact that the first — and in many cases the only — child
is born late, the second or subsequent child is usually born to couples who take on the burden of childcare,
and mothers receive tangible help in everyday life. (It has been proven that not only married men live longer,
but are also in better health than those living alone.'” Even more, according to the data of the Hungarian
Cenrral Statistical Office (KSH), about two-thirds of the married who file for divorce are women as well)"",
When it comes to the phenomenon of adoption, it should be noted that the majority of couples usually
willing to adopt prefer younger babies, primatily to establish early bonding and breastfeeding opportunities.
As a result, there is significantly less intention and thus opportunity to adopt older or even school-aged
children compared to adopting infants."”

According to a 2017 survey by KSH, the number of young childless women has brutally increased in
recent years in Hungary. In 2016, 56% of women aged between 25 and 35 were still childless (regardless
their initial intentions). This increase is shocking because compared to other EU countries, where 6% of
men and 4% of women consciously choose to be childless, the rate in Eastern European countries remained
below 3% according to the 2011 Eurobarometer data. Furthermore, 86% of the Hungarian adult population
agrees that having children is necessary for a fulfilling life, according to the 2008 European Values Study."
In case of intended children, the use of IVF programs could clearly improve the trends. Since 2010, more
than 41,000 state-funded artificial insemination procedures have been performed, with a success rate of
approximately 21%. This means that nearly 8% of the desired live births are achieved annually {so far,
approximately 3,200 children},

Therefore, to the question of how much “test-tube babies” matter in demographic processes, it must be
answered that they indeed play an increasingly important role in the lives (and the numbers) of children
born with this technology. Since infertility is becoming more and more of a social phenomenon, it therefore
needs to be addressed much more if we want a demographic turnaround and even more happy families with
(more) children in the future. Concerning that fertiliry and reproductive capacity are declining at a younger
age today, this became an urging issue to change the current trends.. It is also an important issue for voters

to consider, as morc importandy, attention also should be paid to that the exemplary free IVF program is

" heeps:/fmtahu/daca/dokumentumok/fiacal_kucatok_helvrere felmeres eredmenv.ndf
" KSH Stadszrikai Tiikér, A vildsok demografiai jellemzs
12 I'akACS ludit— NEMENYI Mdria. Orékbefoeadds & diszxrmunacio saevarorszaeon. Eselv £UL13 2. pD. 2.2-01

" Kozpont dauszukar Aivatall vlagyarorszag ZUZ2. budapest, p. 200.
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now widely available in Hungary, which has a high level of social acceprance, while the number of opponents

is considered low."

When it comes to demographic changes, economic perspectives are also essential. Demography plays a
significant role in the national economy, so it cannot be ignored that households are one of the main players
in the national economy, and also the key to the future of houscholds in terms of childbearing. Based on all
of this, the issue of artificial inseminarion musr also be examined from the perspective of rhe national
economy's stakeholders, as well as its impact on the structure of the different national economic secrors.

The stakeholders of the national economy, namely households, businesses, and the government, are
fundamentally dependent on the demographic situation and its future prospects. Within the national
economy, households and their individual members play different roles, as they appear as consumers, as they
consume goods produced by businesses, and some members of households also provide one of the
production factors, labour. For households struggling with infertilicy, (accessible) artificial inseminatdon is a
fundamental issue, and its greatet prevalence significanty affects houschold (and the nation’s) reproduction.
Even though houscholds bear the lion’s share of the costs of artificial insemination from their own resources,
but other stakeholders in the national economy must also contribute to some extent to help households
achieve their reproductive goals. However, this requires not only financial but also other, immarterial as well
as in-kind resources and specific provisions from businesses (such as flexible working hours, home-office)
and the government (such as budget transfers, available health services).

The other important element of the national economy is businesses as producers (they produce goods
thar households consume) and traditionally also carry out further investments ro employ (more) members
of households. Furthermore, the maintaining or increase of the role of businesses in the national economy
is unimaginable without stable and sustainable houschold reproduction. Therefore, it is in the interest of
businesses to support hauseholds dircctly, and indirectly, through the rax system, to support the ﬁnancing
of artificial inseminartion for families. Businesses can directly support households by sacrificing their own
resources in the short term to create the personal or marerial environment of artificial insemination,
Moreover, in Hungary, businesses and economic organizadons have a legal obligation: according to Section
65 (1) (e) of Act 1 of 2012, the employer cannot terminate the employment contract by dismissal during the

six-month period from the start of the human reproductive procedure, but no longer than this. All of this

4 LovAszY Laszld— SZOB0sZLAL-KISS Katalin: A mesterséges megtermékenyiidsrGl, mint az élethez vald jog leherGségérd! és az ebbdl
szdrmazd ctikai difemmakrsl
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means keeping a long-term goal in mind, which is sure to be diflicult for profit-oriented businesses at the
outset. It is already necessary to mention the need for government involvement and that of protection, that
is, without state involvement, businesses will not voluntarily take significant steps in terms of accessing to
artificial insemination, which is crucially important for infertile households.

The Hungarian Government aims to increase the number of children born in Hungary by improving
access ro assisred reproductive treatments'’, including artificial insemination. Significant changes have been
made since 2020 to achieve this goal. According to the reguladions that came inco effect in 2021'%, only
state-ownied centres that provide infertility treatment with fully financed by the central budget are authorized
to perform interventions for infertility treatment from September 30, 2021. The operating licenses of private
institutions for this purpose expired on June 30, 2022, and ongoing treatments and frozen samples were
transferred to the state-designated service provider. More importandy, since 2020, the drugs used in
infertility treatment have been 100% state-funded. As a result, infertilicy treatments have become free for
couples touched upon in Hungary, and in addition, even the performance and volume limits (TVK) of
clinics performing TVF with state support have been abolished. Diagnostic services have also become publicly
funded, and the financing of insemination (artificial insemination) has completely changed. This change
has also affected significant budgetary resources: the amount of the coverage of infertility treatments has
essentially doubled compared to 2019."

Based on this argument, it seems that we have the centre of the circular flow of economic activiey. Why?
Households receive salaries from companies in exchange for labour and use this financial asset to purchase
goods and services from companics. Companics therefore invest the revenue received from houscholds to
produce (more or alternative) goods and services, which are then also purchased by households. The
government can act as both a producer and consumer. This circular flow must also be present in the context
of artficial insemination as an aim to reproduce more children to the economy and the society.

The Hungarian National Bank, one of Hungary’s most respected institutions that supports national
strategic planning and is independent from the incumbent government, also made recommendarions'
regarding artificial insemination in 2019. These recommendations are as follows:

1. The introduction of targeted screening tests related to childbearing and greater state
involvement in healthcare services related to childbearing can contribute to the desired birth of first

children and the birth of more children at the right time.

V¥ NAVRATYIL Zoledn: Az asszisztdlt reprodukcids cljdrdsok f8bb fajedi és téreéneti kialakuldsul az ctika-jogi reakcidk tikaében.
Tustum aequum salutare, 201171, pp. 109-123.

I gyes vagyongazddlkoddsi kérdésekrdl, illetve egyes 6rvényeknek a jogrendszer koherencidjdnak erdsitése
éraekenen torteno moaosirsardl

1

TOMATOLUSY Ivorev:  VOISCRVKeNes  ooeszseriey A renatartharo  reizdrkezdsére. presenration 5.12.2019. p. 40, p. 14
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2. Supporting artificial insemination is one of the most effective ways to increase the number
of children, as it specifically supports couples who have already made the decision to have children but
are unable to do so for health-related reasons.

3. After the takeover of fertility centres by the state, it is necessary to strengthen confidence
in state services in the future, which means an effective tool for strong professional and financial control,
well-functioning and continuously updated protocol-based treatment, and more personalized care. In
addition, it would be worthwhile to expand capacity, as there had been a significant waiting list for state

services.

The demographic and economic challenges of childbearing are accompanied by an increasingly significant
health issue, which unfortunately is becoming more prominent among couples intending to start a family,
namcly the issue of infcrtility. Prcviously, only women were examined for infcrtility, and this burden carried
the stigma of Femininity being undermined — nowadays, inFerrility is also spreading among men, as sperm
count has halved in the developed world over the past few decades.” In abour 30% of infertile couples, the
male partner is the cause of infertility. In addition to genetic conditions, numerous factors may be
responsible for this, such as alcohol consumption, smoking, drug use, severe mumps infection after puberty,
hernias, hormonal imbalances, exposure o TOXins, certain rypes of medications, urinary tract infections,
exposure to various types of radiation, wearing underwear that is too tight, lumbar injuries, and even the
heat emitted by laptops when placed on the lap. Recently, it has become clear that even the use and carrying
of mobile phones in pockets could also contribute to this crisis.”

As 1o the social and health perspective of the issue, in our view infertility is definitely a disease®, which
can be treated more effectively with carly detection, partly through the use of ultrasound devices. In terms
of education policy — and emphasizing the importance of language — it should play a much more important
role not only in aveiding infertility, bur also in preserving health in general, so that even a young person’s
desire to assess their general health status (including potential) is more nacural, and embryo adoption,
analogous to adoption, can be more widespread. Prevention, awareness of overall health, healthy sexual

identity, and preparation for procreation (family building} should be brought into educational institutions

¥ The Guardian: Sperm counts among western men ..., 2017,
B NYIRI Kristéf (ed.), Mobil informidcics tdrsadalom: Tanulmdnyok, Budapest: MTA Filozéfiai Kutatdintéecte, 2001.
1 According to the latest scacistical daca, infertility is a global public health issue that affects 9-10% of the population, and a 2015
report estimated that chere were approximately 48.5 million infertile couples worldwide. The increasing demand for treatments is
indicated by the fact that market analysts predict a $50 billion healthcare market in this area by 2030. — Globenewswire.com: Global
In-Vitro Fertilization (IVF) Market 2020-2030, 2021.
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with the involvement of specialists based on the agreement with parents touched upon. As we have seen, a
Iarge percentage of coup]es struggling with infertility are faced with the diagnosis after a Iong period of

disappointment and failure and who usually could be over 30 years old by that time.

There is no complete agreement among different churches, denominations, and religious figures regarding
all aspects of ardficial inseminadon. , The terms “zygote,” “pre-embryo,” “embryo,” and “foetus” represent
the successive stages of human development according to biology. Please feel free to use these terms in the
following instructions if they all have the same ethical content, namely the fruit of human procreation, from
its visible or invisible existence to birth.™ This excerpt is from the document titled Donum Vitae, which
contains ethical guidelines related to artificial insemination, ofﬁciaﬂy adopted by the Catholic Church. Itis
importanr to emphasize rhart the authors of the article scrongly agree on defining embryos as human beings
and respecting them as such from the very moment of conception. The document expresses the Catholic
Church’s position on an existing biomedical (IVF¥) therapy, indicating that the dignity of life and the
respect for embryos and some of its elements are in indeed conflict with religious and moral doctrines,
making it unacceptable for the members of the Catholic Church and directly contraindicated in the
protection of marriage and sexual life. What is even more important is that, citing the dignity of human life,
the direct destruction of embryos shall be considered equivalent to abortion, even if other childs are also
born from the same IVF treatment {(from the remaining embryos).

wHuman life must be respected and protected from the moment of conception.” The authors of this
study unanimously support this Christian position, along with opponents of the IVF program, but also
consider ir as a starting point for clarifying opposing views.”> According to the Hungarian Constitutional
Court’s practice, this debate also touches on a fundamental question of whether the foetus is a legal entiry

or not. This is such a problematic issue (also from a legal dogmatic point of view) that the Court itself did

# Donum vitac, In Che Donum Vitae is the ethical direetive of the Catholic Church
regarding human reproductive medicine.

* Tn vitro fertilization (TVF) is a medical therapeutic method used during infertilitv treatments.

 Szentszék: Csalddjogi Charta 4. In. [Donum vitae, ln downloaded 06.05.2021.)

# "1'he process of artificial insemination is carried out using vanous medical methoeds. For some, drug support is sufficient, while in
other cascs, male gametes are introduced inco the uterus using a device, which is called insemination. In some cases, neither of these
two methods can be applied, and in a certain percentage of cases, the TVF methed {in vitra ferdlization = TVF; TCST when the male
gamere is injected into the egg} will be effective. The parents” gametes are combined outside the body, and the developing embryos
are kepr under laboratory conditions, with the conditions for natural fertilization being replaced by external rechnical means and
expert care. The pre-cmbryos are implanted in the uterus on the most ideal day for the natural continuation of life, while the
remaining embryos, i.¢., the twins, are put into a protective solution (vitrification or freezing) to give them a chance ar life. The
debate should indeed be about the protection of human embryos that are destroyed in the process.


https://katolikus.hu/dokumentumtar/2660
https://katolikus.hu/dokumentumtar/2660
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not want to decide it unequivocally and actually came to contradictory results as eatly as 1991%, however,
this is not the subject of this paper therefore this argument will not be discussed further.

The rules for handling gametes and embryos, as well as their frozen storage, are particularly special. The
fundamental reason for this is that the status of the embryo is also unique, as it has a living, human DNA
(with a individual and unrepeatable genetic structure); however, according to the law, it is not a person, but
a “being”. Even more, some exisring, specially adopted rules for higher level of legal protection, such as
stricter regulations for animals, or legislation on things or property (rights in rem), are not applicable o it
(completely).

In addition, the right to dispose of the embryo changes depending on where the embryo is physically
located. If the embryo is in the mother’s womb — and with the exception of a special case when the mother
dies (for example, in an accident) and the foetus is still alive in the mother’s body — then the woman always
has the exclusive right to dispose of it. If the embryo is already outside the mother’s body, then the father
also has (partial) right to dispose of it, as well as the father’s separate consent statement is required at the
beginning of the TVF procedure regarding the disposal of the embryo later if conditions are met (e.g., in the
case of a decision to destroy the embryo after the procedure is completed). The peculiarity of the TVF
procedute is that there is also the possibility of storing a third (‘shared’) slife of two parents, the embryo,
and even in their state as gametes — outside the mother’s body, through freezing.

The issue of embryo’ rights (donated or deposited) arises in the case of gametes and embryos, which isa
question of protecting the embryos, and its (legal) status is a question of particular importance to the
followers of prominent religious communities {Catholic, Reformed, Lutheran, and Jewish denominations).
However, the position of the Catholic Church, as well as the Protestant and Jewish churches, is pardy
(mutually) contradictory. For the latter two religions (denominations), the use of TVFE technology is
recommended with due caution for their followers for the sake of having new life, while the Catholic Church
does not support this technology based on several reasons when it comes to bring out new life arguing that
more protection is needed for the human life’s digniry. The permissive approach fundamentally differs from
the Cartholic perspective, as it examines the issue from the viewpoint of couples suffering from infertiliry and
secks to reconcile the procedure of artificial insemination with the goal of marriage becoming a family with

the birth of a child, while placing less emphasis on the {technical} circumstances of conception itself

2 According to the 64/1991 (XI1. 17.) majority decision of the Constitutional Courr, “the issue of the legal personality of the fetus
cannot be decided by interpreting the Constitution.” However, the same decision later, somewhat exceeding its own furisdiction,
decided this issue: “According to Hungarian law, the fetus is not a legal entity,” although only the law {Constitution) can decide on
fundamental rights and their limitations (i.e., not the Constitutional Court). For more information, see
LovAszy Lidszld: Brief Reflections on the Modern Abortion Paradox in the Light of Hungarian Constitutionalisn: from the
Perspective of the State”™s (bligation to Protece Life. in: Eurdpai Jog: Az Hurdpai Jogakadémia Folydirata 2010/5 pp. 3-12,, p. 10
p.
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compared to the expected blessing of a child. Therefore, opponents of IVF treatment do not consider this
goal to be achievable at any means, so there are cases where couples explicitly give up on becoming a family
through blood-born children because they do not consider the promotion of childbearing through IVF
methods (conception not through natural means) using science and medicine to be supportable and
acceptable, as they find it conrrary to the teachings of the Catholic Church (conception does not occur
through marriage and natural intercourse). This also means, however, that these couples can eventually
ultimately only adopt a child born through later adoption using the IVF method, so they can stll accepta
child who was not born through natural means in their marriage.

According to the authors, every embryo — regardless of whether it comes from believers or non-believers
— has an unequivocal and equal right to life in the procedure. The authors consider the pre-embryos created
to be human, so they could agree with the enforcement of laws regarding the integrity of the fully developed
human body for their organs and lives. The authors, therefore, do not consider offering embryos for
experimentation to be comparible with their views.

The authors of this study (together with Katalin Szoboszlai-Kiss)™” believe that recognizing embryos as
humans rather than ‘objects’ {in rights in rem) could contribute to the social burden and that it would be
more advantageous if the cost of storing temporarily unused embryos were partially or entirely covered by
the parents in the future, depending on their financial situation, in addition to the free-of-charge IVF
procedure. This is similar to child support in the event of a divorce, as only the parents can be held
responsible for the innocent child’s life, which came into existence due to reasons beyond their control. It
would be unworthy to shift the entire responsibility (and costs) to society, especially if no newborn human
will come from them, who would then contribute to the nation’s growth and later to joint efforts and burden

. . . o hi
sharing in society, even though they were “created by taxpayers money”.

In the context of spiritual and linguistic approaches, it is important to clarify the concept and linguistic
expression of infertility, as this term means something quite different in medical jargon than in everyday
language. In everyday life, we usually consider someone infertile when they are no longer able to have
children, and all such efforts are doomed to failure, a “sterile” attempr. In medical terminology, a couple is
diagnosed with “infertility” if they have not conceived a child after at least one year of unprotected, regular

sexual intercourse (2-3 times a Wf:f:k).28 In the vast majority of these cases, children are eventuaﬂy born,

7 Lovaszy— Szoboselai-Kiss: ibiden
# BEnDA Jozsel - BAGER Guszidv: Jovdnk a gvermek. Veszprémi Humdn Tudomdnyokére Alapitvany kiadd, 2020, pp. 432.
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either spontaneously or as a resule of Investigadons and intervendons carried out at so-called inferdlity
centres. In this article, we use the term “inferdility” in the latter sense, roughly as a synonym for “struggling
with conception difficulties”. When we hear abour the psychological causes of infertility, we usually think
of one thing: a physically healthy woman who wants to have a child but subconsciously does not want to,
so she does not get pregnant. Although psychological factors can indeed influence the success of conception,
the reality is somewhar more complicated and inexplicable.

Historically, the first theory that explored the psychology of inferdlity was indeed the so-called
psychogenic infertility theory:*® when some psychological barrier prevents a woman from getting pregnant.
According to psychoanalyric thinkers of the 1950s, such unconscious psychological barriers are primarily
characteristic of immarture, ‘girlish” women who subconsciously still want to remain children, as well as
Amazon-type, overly masculine women who reject femininity. Of course, unconscious psychological barriers
can also hinder male fertiliry, and in these cases, early analysts assumed thar an overly close or pathological
relationship with the man’s mother was the underlying cause. Apart from this, however, male inferdility in
fact was practically unheard of during that period.

Modern theories of infertility”™ mostly reverse the question: experts believe that it is worth addressing the
psychological problems that infertiliry, or facing conception difficulties, causes in the couple’s life, and how
the development of these problems affects the chances of pregnancy in the furure. The most common
experience of a couple struggling with conception difficulties is grief, although the grief associated with
infertility differs greatly from the grief felt when losing loved ones. During the recognition of infertility,
several kinds of losses must be mourned, such as the couple’s faith in their healch. Although unknown
infertility can also shalce this faith, a difficult-to-cure disease (tumour) or a condition that irreversibly reduces
the chance of conception (early menopause) is an even more serious loss. Although fertility difficulties are
not a disease in che classical sense of the word, during infertlity investigations, the otherwise healthy couple
inevitably falls into a sick role: between referrals, blood tests, ultrasound and laboratory results. {However,
their situation is complicated by the fact that society often does not consider them sick, but rather
“unfortunate” for those affected.) In addition, the “desired” and lost child must also be mourned: the little
person who does not exist, but the couple has already imagined what it would be like if they did exist. During
attempts to conceive, it may also be necessary to mourn unfertilized eggs, unattached embryos, and
miscarriages. The griel caused by infertility is a difficult process because losses accumulate in small doses

over a long period of time, and because, compared to griel: associated with death, infertile couples generally

# $ZIGETI F. Judit— KONKOLY I'HEGE Bama: A medddség pszichés velejdrdi egy hazai pilot-vizsgilar tiikrében. Magyar pszicholdgiai
szemle, 2012/4., pp. 713-731.
* $Z1GETI F. -KONKOLY TIEGE: ibid pp. 561-580.
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receive or use much less social support (because they tend to conceal the problem or because their
environment does not understand their experiences and challenges).

For many infertile couples, having a child through donated reproductive cells is the only option.
Therefore, the topic of artificial insemination always arouses strong emotions, whether in public discourse
or in personal conversations. It seems that people simply cannot remain objective in this question, in many
cases empathy is also missing when it comes to the conflict arisen between dogmas and everyday life’s
challenges. There is a lot of mutual and oversimplified accusations, as those who speak out against artificial
insemination easily receive the response thart they should not interfere in other people’s private lives because
it is none of their business. On the other hand, supporters emphasize human rights and the right to have a
child, often leaving their personal involvement in the matter in the shadows.

N owadays, few pcoplc take a spiritual and psychological approach to the difficulties and tasks that arise
in their lives. When infertility and childlessness become a visible problem, parents are desperately capable of
doing everything to have a child. However, the unconditional desire for a child is often an atccempt to avoid
a deeper psychological problem, just so that those affected do not have to face it. They may feel that a child
will divert their attention from the emotional and psychological burden (problems in the relationships
among couples included), but this is, of course, not how it works. Because more intense deeper psychological
difficulties already prevent conception under the existing emotional and psychological circumstances. There
are those who, under parental or social pressure, urge childbearing by following patterns, while it would be
primary to come to terms with themselves to prepare themselves at all levels, and heal themselves so thar
they can maturely and consciously face the challenging task of raising children.

If someone is in a situation where they need external (artificial) help to have a child, it is recommended
that they first target the psychotherapeutic remedies and try them — this is also recommended by religious
organizations and churches. With the family constellation method, you can dissolve all the subconscious
blocks and obstacles that prevent conception or childbearing. Believe that you can indeed eliminate those
deeper effects and burdens that you carry within you without knowing it. Give at least one chance before
artificial insemination to achieve the desired goal with a more natural and delicate method.

When a woman is fertilized with a stranger’s sperm — because her husband (partner) is infertile — it
essentally a significant risk at purting an end to their relationship, their marriage. The process of fertilization
may indeed have great spiritual and psychological significance, as it is a life-giving, creative process. If a
woman is not fertilized by her partner, husband, the rclationship is cxpcctcd to become more difficult, as it
will always be in the “air” that (even indirectly) another man was needed for fulfilment and joy. Of course,

the ropic can also be handled consciously, bur — based on the information obrained by the authors in private
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conversations with those affected — it is highly likely that distancing and isolation from each other will occur.
(This area should also be empirically researched, explored.) [t is worth considering that the coup]e may gain
more if they accept childlessness and jointly bear the pain that comes with it. In their shared grief, they can
go further on the path of their relationship than if they were to fulfil their desire for a child at all costs. It is
an important question whether, with regard to embryo donation, those affected should also consider whether
giving birth to a child is more important, without a real blood relationship, or avoiding the risks and
difficulties arising from the difference between the adoptive parent and the biological parent.

When it comes to both partners are infertile and they found a family with the help of eggs and sperm
from different women and men through artificial means, they may crearte a situation where the child(ren)
are limited in their basic rights in certain cases. This happens in particular when they cannot know who
their real parents are or where they come from. Such uncertainty and ambiguity, which they feel deeply in
their souls even if their adoptive parents lie to them throughout their lives — even after they reach adulthood
— has serious implications later in their lives. In this case, they will not be able to connect, but will have to
face emptiness, purposelessness, identity confusion, relationship and self-realization problems. A child must
always know who their parents are. Adoption is one option here, but it is also an option that can carry risks
and difficulties, so potential stakcholders should always think about all circumstances in advance.

In terms of linguistic and language characteristics, the question of the status of the embryo deserves
special attention in connection with the fact that in Hungary, the legal practice uses the concepr and term
of embryo donation. However, according to the interpretations of synonym dictionaries and etymological
dictionaries, this practice is questionable for several reasons. One of them is thar in the linguistic
environment of the concepr of donation — although it is formally close and similar, but not the same in
meaning to the concepts of gift — the act of donation primarily takes place with the concepts of specific
things, objects, and thus primarily draws favorable attention to the donor rather than the recipient of the
donation. In contrast, in the linguistic environment of the gift, there are such emotional concepts as reward,
inheritance, and acquisition, acceptance, which — in terms of effects — make the recipient of the gift equal
to the giver due to our human nature, and thus can evoke positive human feelings in the affected fellow
human beings, avoiding the cold realiry of a business contract.

Finally, it is worth mentioning that originally, the gift is an old Hungarian word known since 1372, so

this expression is more suitable for Hungarian waditions as well.

In summary, we quote the words of a medical professor who is an international authority in the ficld of

human reproductive medicine and who helped five thousand children to a happy life during his twenty years
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of work. His words faithfully reflect the ethical view of medical science in Hungary: L What happens to
embryos that have expired after ten years? We have not destroyed a single embryo, even though | cannot say
whether we will ever use them or not. But I can confidently say that the whole world is like this. Therefore,
storing excess embryos is a problem throughout the country. It costs huge amounts of money, yet we insist
that if life is destined to be stored because parents requested it, then we will try to preserve it until the end
of our lives.”" The quoted excerpt is worth considering for those who oppose those involved in artificial
insemination and can also be an argument for supporters of embryo donation, reflecting the attitude of Dr.
Tamds K&rosi, a medical professor and director of the Kaili Institute in Gyér.

Infertility is a disease, and couples suffering from it carry their desire for children with them as a lifelong
wound. If medical rechniques can provide relief in this painful disease, they should be used, keeping strict
cthical considerations in mind, especially in the age of declining demographics. The most drastic but
increasingly effective application of infertility treatment is the human reproductive procedure described,
which is a great medical miracle of the 20th century. The most remarkable part of this miracle is that tens
of thousands of people are still waiting for a chance at real life and birth. They are not chariey to families,
but gifts from God, who can only be given further, as parents do not own their children, and every life is a
miracle.”

Regarding the concepr and linguistic formulation of embryo donartion, it is necessary to discuss the term
“donation” itself and its meaning. Donation is a custom that serves people’s intendonal honour and delight
without expecting anything in return. The meaning of the custom is symbolic: it can express respect; the
degree and depth of kinship preservation, as well as — among many other things — the most diverse and
natural eraditional ways of obtaining joy. Giving gifts has always brought joy, served as an expression of love,
and led to spiritual enrichment for both the giver and the recipient. This is especially true when it helps the
affected party to give birth to a long-awaited child.

At the end of our study, we arrive in the world of literature. Karinthy’s poem, “Foreword” is not only
about those who are voiceless and invisible to most, such as those suffering from infertility, but also about
those who seck the tiny miracle. For them, it is not important whether their baby is conceived spontaneously
or through embryo transfer, as long as the long-awaited and desired child is finally born. The one of the
most respected Hungarian novelists, Sdndor Mdrai and his wife, Lola Metzner were unable w have their
own child after leaving their beloved country when the Communist took power, and the resulting,

COIlSLlIIliIlg pain dCCplY ﬂffccted the grcat writer éllld hiS SPDUSC. Thercforc, lCt us COIlCllld.C our [hOUgh[S

T KOROST Tamds: A mesterséges megtermdkenyieésrd!, interja downloaded:
11.05.2021.)
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with the words of Sdndor Mdrai, so that there may be more understanding and compassion in the world
towards infertile couples: “Why is it that whenever | hear someone speaking Hungarian to a child in a
foreign land, an overwhelming sadness overcomes me, and | have to hurry away to some deserted side road

to wipe away my tears from strangers?”™

* MARal Sdndor: Négy évszak, Helikon 2003, p. 110.
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Social sustainability provides complex tesponses to the incteasingly pressing challenges of out
world, which have an impact on all aspects of life, including conflict resolution thmngh
mediation. My aim is to examine the methodology of mediation from the perspective of how
cducation and training in the subject can adequately respond to the demands of social
sustainability.

The expectations of social sustainability, in keeping with the nature of the subject, also require a multifaceted
response in the field of mediation, and the training courses in this field must therefore offer lifelong

opportunities for selﬁdevelopment for professionals in the field.

From the point of view of social sustainability, training and education in this field are expected to
transform mediation into a wol capablc of bringing about a qualitativc improvement in the community as
a whole, with a higher level of cooperation than previously. Mediation is most effective in the innovative
dimension of social sustainability, where creative problem-solving is an essential element. This leads to the
thesis that the primary task of mediation is to use its creativity to put the conflict into a new perspective,

where its resolution can be achieved by the interests of all parties involved in the conflict.

H . H . HE Our Common Future . Bru tland 1.+
+ L]
From the very begmmngs of the idea of sustamablhry { see: Pnd Report) it can be observed
that the most serious chaﬂenge at the level of definition has been the need to harmonise priority criteria in

competing areas. What are these competing areas?”
1. Aspects of the protection of the natural environment
2. Aspects of social sustainability

3. Aspects of economic growth

*PhD studene ac Széchenyi Istvdn University, Dedk Ferene Faculty of Law and Political Scicnees

" PrrsANYl, Miklds: Kézos jovdnk: A Brunddand-jeleniés, [OQur Common Furure: The Brunddand Repord, Budapest,
Mezégazdasigi Kiads, 1988.

2 GOPEL, Maja:  The Great Mindshift.  Wuppertal Institute, Berlin,  Springer  Open, 2016.  available ac
hteps:/dei ave /10 1NO0T7/ATRIZTALITRAR (eie 1507 231
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There is considerable potential for research into:
1. whether mediation can play a role in balancing these competing aspects, and
2. and, if so, in what form.

Ivin Gyulai points out another important contradiction, which, in turn, arises in the area of conceptual
interpretation. In his view the concept of sustainability, which is taking root in the vernacular, interprets
sustainability as the chronological state of a given thing, its survival. In contrast, Gyulai argues that
sustainability is primarily about continued growth that is not accompanied by a worsening of environmental

PICSSUECS‘%.

The dilemma of taking a position on which system's sustainability should take priority over other systems
also requiring sustainability is also detectable in the strategies (e.g.: *U 2020 Strategy) available ro the public
on this issue, many of which are accompanied by political considerations. At the level of policy-making,

there is typically a predominance of the economic growth dimension, with a decline in the other two.

However, further away from the political arena, a different view is emerging, partcularly among
sociologists. These researchers are arguing for the primacy of social sustainability as a resule of the
recognition that this area has the greatest potential to positively influence efforts to increase the
sustainability of the other two systems®. According to Csath, social sustainability is a concept consisting

of three elements:
1. members of society trust each other,
2. members of society working together,
3. members of society feel responsible for each other’.

As we will see later, mediation can play a major role in shaping the perspectives of the parties to a

dispute so that it becomes clear to the individuals involved chat:
1. what trust means,

2. what cooperation means, and

F GyYural Ivin: Fenntarchatd feflédds & fenntarthard névekedés, [Sustainable development and sustainable growth], in Seatisetikai
Szemle, Vol. 91. No. 8-9. 1991. pp.797-822.

* (SATH, Magdolna: A fenntarthatdsdg mint emberi és tdrsadalmi fejlddés, [Sustainability as human and social development], in:
Acta Humana, Vol. 1. 2020. p. 28.

3 Ibidem.
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3. what it means to have a sense of responsibility towards each other'.

Social harmony is an indispensable element of a sustainable society, in which a shared vision of the future
and a common set of values are all important®. "A sustainable society therefore requires not only better and
more technology, but also its wise use as well as moderation, justice, the rebuilding of fove and trust berween
people, and the appreciation and sustainable use of the values of the environment. The social architecture
for sustainability must work in a way that strengthens, not weakens, the values needed for sustainability.” -

says Gyulai®

Mediarion can also be an importanr method for knowledge diffusion, in addition to knowledge creation.

However, it also requires social cooperation, social harmony and a high level of trust®.

Both motivation and competence are needed to resolve conflicts peacefully’. Mediation cannot, however,
be understood as a single, unified method, given that there are several stances on approaching and managing
conflicts. We can talk about evaluarive, facilitative, transformative and narrative approachcs. On the basis
of the transformative approach, we can conclude that mediation in the right way is therefore also a serious
tool for shaping attitudes, which influences the disputants who use it to recognize the importance and

inescapability of trust, cooperation and responsibilicy®.

Transformartive mediation has a very optmistc vision of society. It is a process in the mediation
procedute, the essence of which is that a destructive relationship can be transformed into a constructive
cooperation, a process that can be taught to the parties. Thus, more and more conflicts are being transformed
in a way that cooperation based on understanding of the other party makes respect and appreciation a solid
element of the conflict. In the long rerm, this quantirative change can bring abourt a qualitative change in
human communicarion and conflict management that will be felt also at the societal level. However, the
vision of a cooperative society based on mutual understanding, respect and appreciation is, in the view of

critical thinlers, an over-optimistic and idealistic vision’.

Yet, from a sustainabiliry perspective, we see the need for qualitative and structural change rather than a

quest for constant growth. At the same time, a shift from a resource-intensive to a knowledge-based structure

! STRASSER, Freddie- RANDOLPH, Paul: Medidcio: a konfliktusmegoldds lélektani aspektusal, [A Psychological Insight inte Conflict
Resolution Continuum] Budapest, Nyitote Késnyvmiihely Kiadd, 2005, pp. 41-59.

* CSATIL A feantardhardsdg mine emberi & dirsadalmi 1eflédés, |Sustainability as human and social development], cic p. 28,

* Gyutan Fenntarchatd fejlédés és fenntarchard névekedés, [Sustainable development and sustainable growth], cit. p. 816,

* CsaTH: A fennearchardsdg mint emberi és tdrsadalmi fejl8dés, [Sustainability as human and sacial development], cic. p. 31.

* SMITH, Eliot. R.-MACKIE Diane M.-CLayroOL Heather M.: Szocidlpszicholdgia, [Social psychology], Budapest, Eérviss Kiadd,
2016. pp. 692-696.

& KeRTESZ, Tibor: Medidcid a gyakorfatban, [Mediation in pracrice], Miskole, Bibor, 2010. pp. 97-114.

7 Kerresz: ibid, pp. 110-114,
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would allow for a more efficient use of human resources, individual development and, as a result, an
improvement in the quality of life. Economic development is thus based on the qualitative characteristics of
society's human capiral, i.e. knowledge and creativity. This in turn requires continuous learning at the

societal level, thus laying the foundations for knowledge-based competition®.

[n Hungary, the mediarion process as a possible way ot alternative dispute resolution came into the focus of
attention at the turn of the millennium. Several recommendations of the Council of Europe call for the
recognition of mediation procedures and their use before, during and after court proceedings; at the same
time, they call on Member States to make wider use of alternative dispute resolution procedures
{(Recommendation No R {98) 1 of the Committee of Ministers; Recommendation Rec (2002} 10 of the

Commirtee of Ministers),

In Hungary, the general rules, as well as additional and specific rules, have been gradually introduced. At
present, alternative dispute resolution is available for specific disputes in several branches of law (civil law,
labor law, administrative law, criminal law). These include: mediation in the areas of pcrsonal, property,
child protection, public authorities, health and education, consumer conciliation, conciliation of individual

or collective labor disputes, arbitration conciliation-mediation.

In the context of domestic legislation, mediation is defined by the Act LV of 2002 on Mediation, hereinafter

referred to as the "Act on Mediation") as

1. a specific conciliation, conflict management, dispute resolution procedure, which facilitates the

conclusion of a dispute or of a judicial or administrative procedure,

2. the aim of which is to reach a written agreement between the parties to the dispute, by mutual agreement
of the parties involved in the dispute, with the involvement of a third party {mediator), with a view to

resolving the dispute.

The mediaror's role is to contribute impartially and conscientiously to the best of his or her ability to reach

an agreement between the parties to the dispute (Act on Mediation, No. 2-3.).
The general content and form of the mediation procedure is laid down in Act on Mediation.

The aim of the legislator is to facilitate the settlement of civil and administrative disputes concerning the

personal and property rights of natural persons and other persons in which the parties’ right of disposal is

Y CSATIL A feantardhardsdg mine emberi & dirsadalm 1ejlédés, |Sustainability as human and social development], cic p. 31,
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not restricted by law (Act on Mediation, No. 1.). Court mediation is also covered by this law. (Act CXVII

of 2012 amending the Acts on Justice and Public Administration. Act No. 39 (2))

The general regulation is laid down in the Act on Mediation and in the IRM Decree of the Ministry of
Justice and Law Enforcement (hereinafter referred as: Training Decree) No. 63/2009 (XII. 17.) on

professional training and further training of mediartors.

As a general rule, a natural person may be a mediator if he or she has a higher education degree and at
least five years of proven professional experience from the date of obtaining the degree and has completed
the specified professional rraining as a mediator. The Minister responsible for jusrice shall keep a register of
mediators of mediators in civil matters and of legal persons or companies without legal personality

(mediation associations, foundations, etc.) employing mediators (Act on Mediation, No. 4-5 (1))

The register of mediators does not include court mediators appointed by the President of the National
Office for the Judiciary to act as mediators, nor does it contain a list of mediarors acring in other mediation
proceedings not covered by the Act on the Regulation on the Law on Mediation; it is contained in the

registers established on the basis of other sectoral legislation,

The regulation issued by the Ministry of Justice and Law Enforcement stipulates that professional
training must include a minimum of 60 hours of theoretical and practical training, and also provides for a

continuing training requirement of 50 credits.

Upon completion of the theoretical part of the training, students must also acquire specific cognitive

knowledge and related skills and competences. These include:
1. basic conflict theory knowledge and skills,
2. basic negotiation knowledge and skills,
3. technical mediation knowledge and skills, methodelogical knowledge and skills
4. process management, dynamic knowledge and skills,
5. questioning knowledge and skills,
0. technical mediation knowledge and skills appropriate to different levels of conflict,
7. technical mediation knowledge and skills for dealing with problematic actors,
8. psychological knowledge and skills, and

9. legal knowledge relevant to mediation (Training Decree No. 3 (1))
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During the practical part of the training, practical experience should be acquired, at least in relation o one

completed full mediation case, by one of the following methods:

(1) Simulated case practice, which aims at reconstructing a completed mediation case, involving an
evaluation of the role of the mediator and the parties, with the participation of the trainer and the

members of the training team.

(2) Menrored case practice, which involves the actual conduct of a real mediation process. The conduct of
the mediation process and the evaluation of the role of the mediator and the parties will be carried ourt

under the continuous guidance of the instrucror.
(3) Participation in a case discussion group.
(4) Preparation of a case study.

(5) Method-specilic supervision, i.e. an instructor-led practice learning method to analyze a mediation case
that has taken place, to identify mistakes and best practices in the course of the mediation, in a group

or consultative formar.

Method-specific supervision is based solely on the appropriateness of the methods used and not on the

content or outcome of the mediation (Training Decree No. 3 (1)-(4))

Pursuant to Section 12/A (1) of Act on Mediation, in order to ensure the appropriate professional
standard of mediation activities, the natural person is obliged to participate in further training in order to

maintain and develop the acquired knowledge and skills.

Pursuant to Article 7(1) w (2) IMR, the obligation to undergo continuing training may be fulfilled by
acquiring continuing training credits. A natural person on the intermediary register (intermediary} must
achieve 50 continuing education credits during a continuing education period. A look at the training
institutions shows thar the range is very wide, both for initial and continuing training. Among the registered
training institutions, there are universities, chambers of commerce and industry, associations, public benefit
associations, companies, public benefit foundations, where the necessary skills can be acquired either in adult
education or in university education. From 60 to 327 hourts of training, there is a wide range of courses, and

whichever one you choose, you have complicd with the lcgal obligation under the chulation.

We can see how fragmented the practical implementarion of mediator training 1s compared to the minimum
conditions laid down in the legislation. However, there are also significant differences in the conditions for
becoming an intermediary, as regulated in the Act on Mediation and other sectoral laws, in the systems for

continuing training and in the supervision of the activity. As training institutions have very different
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approaches and working methods, the quality of waining cannot be uniform. Training lacks output
assessment, supervision and follow-up, and there is litde transparency on the Functioning and effectiveness
of the system. There is also a need for client evaluation of the quality of the work done by mediators. Overall,
it can be said that the whole mediator training system needs reform. (Report of the Commissioner for
Fundamental Rights in case AJB-75/2018) Ar the initative of the Ministry of Justice, the Mediation
Working Committee was established on 15 October 2018 to review the current state of the mediation
profession, 15 years after the adoption of the Mediation Law, and to identify the directions in which this
crucial profession can move. In the course of its activites, the Working Committee will create the

opportunity for an intensive professional dialogue.

As a result of its work, the Commission will report to the Government with the aim of raising awareness
of mediation and enabling citizens to recognise the possibility of out-of-court settlements in as many of cheir
cases as possible. A further aim is to support the choice of the people concerned with high quality services
from the mediation profession. To understand the characteristics of social behaviour, the different
dimensions of communication and to acquire the skills relaced to them, a 60-hour training course is a
surprisingly limited framework. The acquisition of skills and competences is typically achieved through
implicit learning. Implicit learning is generally understood as learning thar takes place involuntarily and
unconsciously’. We do not know when or how we acquired the knowledge, but we passess it. Typically, we
learn skills that we cannot verbalise precisely by implicit iearning. These include ianguage use, piaying an
instrument, driving a car and riding a bicycle'. In addition to all these cognitive and motor skills, this
learning mechanism is also evident in a number of social skills. In decision-making, communication and
emotions, we can also discover different sequences that help us adapt to the environment in everyday life by
unconsciously anticipating certain behaviours and events''. It is therefore important to allow sufficient time

for these new skills to become embedded.

[t can be seen that the most controversial area is the subject of training for the practice of mediacion. If we

look at the eraining offered by training institutions from a methodological point of view, we see a very

¥ SHANKS, David R.: Implicit learning, in TaMBER]S, Koen-GOLDS TCNE Raberc [.: Handbook of Cognition, Landan, Sage, 2005.
202-220., available at: heeps://dx.doLorg/10.4135/9781848608177.08 (cic. 15.07.2023.)

Y NORMAN, Blizabeth-PRICE Matk C.: Social intuition as a form of implicit learning: Sequences of body movements are learned
less  explicidy dhan  leteer  sequences, in: AdvCogn  Psychol Vol 8. No. 2. 2012, pp. 121-131. available ac
heps://researchgare.net/ publication/225281045_Sacial_intuition_as_a_farm_of_implicit_learning_Sequences_of_body_moveme
nts_are_learned_ less_explicitly_than_lerter_sequences {cit. 24.07.2023.)

I HEEREY, Erin A.-Velani, Hemma: 2010, Implicit learning of social predictions, in journal of Experimental Social Psychology,
Vol. 46. No. 3. 2010. pp. 577-581. available at:

hteps://rescarchgate.net/ publication/247331766_Implicic_lcarning_of_social_predictions (cit. 20.07.2023.)
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heterogeneous picture. Some are explicidy practice-oriented training, while others talce a more literature-
based approach'. There are several types of training available in accredited training institutions. These are
not exhaustive: Mediation Training, Divorce Mediation, Business Mediation, School Mediation,
Facilitation, Circle Facilitator Training, Restorative Training, Family Mediation, Relationship Mediation,
Workplace Mediation, Family Law and Family Mediation, Labor Mediation and Restorative Mediation,
Legal Skills for Mediation in Practice, Child Protection/Family Mediation Training, Psychopathology Basics
for Mediators, Organizational and inter-organizational (economic) mediation, Technical mediation
knowledge and skills for dealing with problematic actors, Family and minority mediation, Mediation of
community conflicts, Group and reparative mediation, Intercultural mediation, Mediation in social
institutions, Master mediator training, Facilitative and transformative mediation, Adolescent mediation. 1f
we look at the training courses in higher education institutions, we can see that the professional courses are
classified in different disciplin@s {humanities, social sciences, economics, political sciences, law) with
different titles (general and family mediation), general and judicial mediation, mediation in the helping
professions, alternative dispute resolution adviser in the economy, alternative dispute resolution - mediation
specialist lawyer, mediator in the public service, mediator in museums, intercultural mediator, visual
mediator - school designer, communicy and Fanlily mediation. The many and inconsistent titles can make

it difficult to identify training courses.

As stated by the Commissioner for Fundamental Rights in his Report in case A]B-75/2018, "the absence
or the possible lack of knowledge of child protection law in the training system of mediators in relation to
child protection and supported mediation procedures is a violation of the right to protection and care of
children ... there is a need for increased quality control and professional supervision of training institutions.
It is a concern that there is currently no outcome evaluation, client assessment or follow-up. This would
improve the quality and professional reliability of mediation procedures and increase client acceprance of

these methods. "

The heterogeneity in training described above could be reduced by the preparaton of a uniform
professional methodological guide, the development of a uniform training regime based on it, quality control
of training and further training in training institutions, a uniform database and the definition of the
professional competences expected of mediators. It seems to be clear that mediation is a multidisciplinary
activiry that can be applied [0 many areas of life. The fact that any field can be practised by anyone, in

accordance with the general input requirement under the legislation, should be subject to review in the

1 MALIK, Bva: Gondolatok a polgdri jopi kizverit6i szakmai képzésrdl és tovibbképzésril, [Reflections on professional training and
continuing craining for civil law mediarors|, in. AKV Eurdpai Szemle, Vol.1. 2018, pp.31-32,
40
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future, with reference to the above-mentoned Ombudsman's report. Through impact assessments, also

following feedback from professional groups, the current legislation should be amended as necessary'>.

One of the basic motivations of people is that they want to save face. They want to believe that as
objective beings they are able to resist influence, but at the same time they desire to be able to influence
others. To understand people's social behavior, social psychology provides a starting point to see that, despite
our best efforts, we are still influenced by certain phenomena.” When we look at the effects of social and
cognitive processes on individuals, we can see that we are significandy influenced by physical presence, as
well as by a perceived and mediated opinion, feclings about ourselves or our group, perceptions, memories,

and motivations'.

A mediator’s work requires a range of knowledge in the field of conflict. He or she must be familiar with
the concept of empowerment, the relationship of cooperation and competition to mediation, and the
importance of wansforming negotiadon styles. Untrained or inexperienced mediators do not have this
k_nowlcdgc or do not use it consciously. In the course of their work, mediators typicaﬂy work with the parties
to resolve situations of tension. Trust and understanding are needed to lay the foundations for working

together'®.

During the discussions, the client opens up, becomes vulnerable and defenseless. This responsibilicy must
be a permanent feature of mediation work. Research on mediadion has found that the degree of effectiveness
depends solely on the mediation skills and the amount of practice. The more skilled a mediator is and the
more experience he or she has, the more likely he or she is to be able to provide professional assistance to

the parties in managing the conflict consensually'.

Dr. Masau Emoto's experiments with water and ice crystals, and his findings along the way, are deeply
thought-provoking. Does an ice crystal made from a drop of water really react differently to difterent words,
thoughts, music, and the power of prayer? Could this be possible? The water crystal images show that it can.
And if a single drop of water can undergo such a dramaric change through the power of words, in what way

can it strike a human being, a sentient being whose body is 60% water?' If we look at different cultures,

15 MALIK, Bva: Gondolarok a polgiri jogi kduvetirdi seakmai képecsrdl & tovibbicépeésrél, | Reflections on professional training and
continuing training for civil law mediators], cit. pp.45-47

1 ShirrH-MackiE-Cravpool: Szocidlpszicholdgia, [Social psychalogy], cit. pp. 55-62.

P PLEH, Csaba: A lélek és a nyelv, [The soul and language], Budapest, Akadémia Kiads, 2013, pp. 79-98.

¢ KERTESZ: Medideid a gyakorlatban [Mediation in practice]: cit. pp. 35-47.

7 KERTESZ: Medideid a gyakorfatban, [Mediation in practice]: cit. pp. 35-47.

¥ EMO1O, Masau: A viz reject bilcsessége, [The Hidden Messages in Warer], Budapest, Edesviz Kiads, 2005.
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religions, wrends, and methods, we see that the belief in the healing power of words, the magical power that
thf:y lend, appears in different forms. It appears in prayer, 2 mantra, hypnosis, autogenic training, mind

control and positive thinking'.

They say the word is the most natural medicine in the world. We live in a world today — in healch care
too - where people will go as far as they can undl they get a good word from someone. In many cases from
charlatans. It is a proven fact that the placebo effect and suggestion work in conventional medicine. The
patient is cured, and they get better. It is also the key to things of the soul. Therapeutic work operates with
words. It heals wounds and reframes situations and thus lives®. "Both death and life are in the power of

f:mguage, and as one likes ro live by it, so one eats its fruir." (Proverbs 18, 24.)

Our social well-being is not measured by macroeconomic performance as measured by GDP. Tt typically
depends on things such as the ability to carry out activities at home, the quality of relationships with

neighbours, belonging to a healthy community and having strong social capital™.

Gyulai stresses that social well-being does not necessarily go hand in hand with well-being; the two are
not the same. "By wellfare we mean the existence of material goods, and by weﬂﬂbeiﬂg we mean a good life,
a decent quality of human life. Our well-being includes a healthy and secure life, friendship, love, faith and
trust, the exercise of murual generosity, equal access to the opportunities provided by nature and society,
knowledge and wisdom, a good environment, living according to moral standards, the joy of fulfillment at
work, self-esteem, a sense of identity, self-determination, care for others and our environment, justice,

respect for life. "™

When we take stock of the principles of mediation, we find that many of them correspond to, or at least
support, the qualites that make the above qualities possible. The principles of voluntarism, equality,
petsonal presence, confidendality, forward-looking, independence, impardality and neutrality can also be,
by analogy, instruments of well-being, as can the principle of non-solicitation, which does not allow

intimidation or any attack on the other. [t demands respect from the parties in all circumstances™.

" ROSENBERG, Marshall B.: A szavak ablakok vagy falak, [Nonviolent Communication... A Tanguage of Compassion], Budapest,
Agykoneroll Kft., 2001.
2 Ibidem
T CSaTIn A fenntarthatdsde mint erberi & tdrsadalmi foflédés, [Susrainability as human and social development], <it. p. 29.
2 Gyural: Fenntarthard feflddés és fenntarthatd novekedés, [Sustainable development and sustainable growth], cic. p. 813.
2 NAGYPAL, Szaboles: A kdzvetiids jogelmélere: a medidcid folyamata és alapefvel, [The legal theorv of mediation: the process and
prncinles  of mediation]. in  foe.  Affam.  Poliika. Vol 3. No. 2. 201
cit, 20.07.2023.)
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In the future, therefore, we must strive not to sacrifice such important and significant things as our human

and social resources for the sake of economic capital™.

M C$AIH: A fenntarchardsig mint emberi és tdrsadalmi feflédés, [Sustainability as human and social developmend], cit. p. 32.
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Protests by teachers’ and students' NGOs and civil disobedience movements have drawn
attention to the fundamental deficiencies of the Hungarian public education system.
The controversial so-called ,,Status Law”, which provoked intense debates, redefined the
careers of reachers {called narional career parh model - see below) and rhe whole
organisarion of public educational system. The mosr significanr dilemma of the
legislation act is how to interpret the constitutional right to education and the autonomy
of public education. In answering this question, it is necessary to point out the
government's intention and the wide social/political debate that also emerged behind
the government decree on child protection and has resulted in the exclusion of
LMBTQ-themed learning materials from school textbooks. The latter has led to the
need to wrap LGBTQ books in the youth literature section of bookshops. Why and
how have education and child protection issues become politicised and ideologised in

Hungary?

Since 2022, the dissatisfied teachers' unions and civil society have tried to put pressure on the FIDESZ-
KDNP government through various forms of protests, including strikes, warning strikes, demonstrations
and civil disobedience. The reasons of the protests were very complex. They have discussed, among others,
the failure to introduce a career model for teachers, low salaries, a high level of centralisation of the public
education systemmn, the amount of teaching materials and the insistence on outdated teaching methods. The
growing dissatisfaction has pointed to the need for a new legislative act.' Until the Starus Law was passed,

the Government had reacted to the crisis situation by restricting protests.

From a legal point of view, the starting point for the analysis is that Hungarian Government has enjoying

excessive regulatory power that was {irst acquired in the spring of 2020, due to the pandemic situation. The

*associate professor and deputy head of Department of Legal Theoty, Széchenyi Istvin University, Dedk Ferenc Faculty of Law:
‘T'he article is part of JOGA programime.

© 1ne rignt to cancaten is enshrined in the Fundamental Law (Ardcle XI (1) Fundamental Law and in 2011 a law on national

educarion was nassed {see: Act CXC of 2011, on national public education) Tn.
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Government has been maintaining a ,rule by decree” system, lately using the war in Ukraine, which it
extends every six months, so in effect we have had more than two years of government by decree.

During this period, a number of constitutional amendments and legislative acts in different imporrant
social interests issues have been enacted. The European Commission in its Rule of Law Report has criticised
the extended regulatory power: ,,...it has been using its emergency powers ,extensively” ... for purposes that
not related to the ground for the state of danger.”

The first response to the protests was the government decree 36/2022 (11.1L), which entered into force
the next day and restricted the right to strike. It should be also mentioned that the Act VIL of 1989 on
Serikes prescribes that if the parties cannort agree on the level and the conditions of minimum services, the
unions appealed to the court to establish the minimum services.” In contrast the Government decree
determined the necessary minimum services such a high level, that made the strike practically meaningless
and deprived it of its true function. (The decree provides that the 50 % of students’ classes and all classes of
final-year students must still be held; the day spent on strike would be deducted from the striking reacher’s
salary.)

According to Hungarian Helsinki Committee the government used its regulatory power in abusive manner.
a) 'The decree violated feachers’right to strike as enshrined in the Fundamental Law of Hungary and
protected by Article 11 of the European Convention on Human Rights when it restricted
their right to strike without a legitimate aim, in an arbitrary and disproportionate manner.
b} The decree prevented teachers (the unions) from seeking meaningful judicial remedy, as the
court they finally turned to could only conclude that since the level of necessary minimum

services had been determined in a government decree, it was not any more in the position to

decide on the issue otherwise. This amounted to the violation of the right to fair trial as

“The Government has used its emergency powers extensively, As of 1 June 2022, the Government rerminated the second “state of
danger’ it declared in January 2021 in response to the COVID-19 pandemic. During the reporting period, Parliament authorised
the Government to further extend the applicability of the Government’s emergency measures until the end of the pandemic-related
‘state of danger’. The Government went beyond the Parliament’s anthorisation when it issned emergency measures to regulate
matters unrelated o the COVID-19 pandemic. It also used its emergency powers to overrule judicial decisions, thereby limiting
the right to strike and media freedom. On 24 May 2022, Parliament adopted the Tenth Amendment, allowing the Government
to declare a ‘state of danger” in case of an armed conflict, war or a humanitarian catastrophe in a neighbouring country. On 25 May
2022, che Government declared another ‘state of danger’ under the amended Article 53 (1) of the Fundamental Law, in view of the
armed conflier and humanitarian catastrophe in Ukraine and with a view to averting their impact on Hungary, On 8 June 2022,
Parliament adopred Act VI of 2022, authorising the Government to extend applicability of emereency measures uneil 1. November
2022, Tn. Earoncan  Commission. 2022, Rule of Law Repor,
26, (25,10, 2023),
AT present, the Lrovernment nas extencied tne state of danger until 23, November 2023, on the basis of the Fundamental Law's
authoerisation (author's note).
" Are 4 (3): The level and conditions of service that are still sufficient may be determined by law. In the absence of a statutory
provision, the level and conditions of the minimum service musct be agreed in pre-strike negotiations; in this case, the strike may be
maintained if the parties have concluded an agreement or, failing that, if a final decision of the labour court has been made at the
reauest of either of them. the level and conditions of the minimum service have been determined. In. Acr VIL 1989 on Strikes.
15.10.2023)
46


https://commission.europa.eu/system/files/2022-07/40_1_193993_coun_chap_hungary_en.pdf
https://commission.europa.eu/system/files/2022-07/40_1_193993_coun_chap_hungary_en.pdf
https://net.jogtar.hu/jogszabaly?docid=98900007.tv

EGRESI, KATALIN: “LLANDSCAPE AFTER BATTLE”

enshrined in the Fundamental Law and in Article 6 of the European Convention on Human
Rights... In addidon, this legislative step also went against the UN Basic Principles on the
Independence of the Judiciary, which sets out that there shall not be any inappropriate or

unwarranred interference with the judicial process.*

[n protest at restrictions on the right to strike two teachers union submitted a constitutional complaint
against Government Decree. The Constitutional Court declared it inadmissible.

In the spring of 2022, some teachers went on civil disobedience. In order to organise the school-eaving
examinations, the government cemented the violaton of teachers right to strike on a statutory level. It
reintroduced the restrictions included in rthe government decree in Are. 14-15 of Acr V of 2022. [n July
20022 the opposition members of Parliament have appealed to the Constitutional Court in posterior norm
control. In their petition referred to the violation of 1) right to strike, 2) freedom of expression and 3) right
to a fair administrative procedure. The petition was rejected:,,...according to the Act on National Public
Education, public education insricutions primarily serve to ensure children’s fundamental right to education
and to proper physical and mental development. The fundamental rights of children can be achieved
through the active conduct of the state. In the contested Act, the law-maker, in difFerentiating between the
minimum service levels that are still sufficient, took inro accounr rhe righrs of children with different needs
(e.g. children abour to graduate from school, pupils, kindergarren children, children wirch special educarional
needs, etc.). The Constitutional Court found that the restriction of the right to strike in the public education
institutions was made for legitimate purposes, to the extent necessary and in a balanced manner, i.c.
proportionately, taking into account the fundamental rights and constitutional values to be protected in
contrast with it. The functioning of public education institutions, and thus the rights of children, are
legitimate objectives for restricting the right to strike. Therefore, the provisions of the Act regulating the
provision of services that are still sufficient are in line with the provisions of the Fundamental Law, and the
Constitutional Court rejected the petition for a posterior norm control of the conformity of the Act with
the Fundamental Law.™

The last step before the adoption of Status Law was to modify the rules on dismissal. The 4/2023 (1. 12)
Government Decree changed the rules of how can dismiss employees of public education instirurion for
violating labour obligations. It is extended the deadline of extraordinary dismissal from 15 days to long
months. The employer has the right to dismiss a worker with immediate termination until 1 Auguse 2023

if the employee takes part in civil disobedience. The Decree could be applied retroacrive]y if the employer

Hungarian Helsinki Committee: Currailing the rights of teachers in Hungary. How the Government used legal rools to erack down
on tcachers asking for improvements in the public education svsrem. on 23, March 2023, Exccudive sammary. 4-5.
“Decision 1/2023. (1. 4.) AB of the Constitutional Court download: 16.10.2023).


http://public.mkab.hu/dev/dontesek.nsf/0/16CA2AE08696D9C6C1258885005B23F2?OpenDocument&english
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was informed of a violation of a labour obligation before the decree entered in force, provided that at the
time of decree’s entering into force less than 15 days.

The government's intentions are clear: with a 2/3 majority in parliament and extended regulatory power,
it restricts constitutional rights by decree, without taking into account the opinions of the partdes {civil
society) to the protest. During these months, not only social organisations and trade unions protested, but
also the Hungarian Academy of Sciences intervened on the state of Hungarian public education. In its two
resolutions summarised the reasons for the unsustainable situation and proposed remedies. The guidelines
applied to the political/professional and social actors responsible for the development of the education
system. On the one hand, it can be seen that the public education is a sub-system of social policy in which
there has been a very significant loss of confidence since the transformation of the political regime. The
debates on education have become politicised, with professional arguments being outweighed by the political
affiliations of the parties involved. As a first step, 4 Iew social contract is needed to define:

a) the common vision for the future and determines the tasks, the duries and the responsibilities for
achieving it.
b) the place and role of public education in the Hungarian national strategy responding to the

challenges of the 21st century.

To realize this, a new approach is required, which can be promoted through commirment and dialogue. The
Hungarian education will only be competitive and able to respond to the challenges if it established a well-
developed, cffective, equal opportunities and long-term stable public education system.6
c) To make teaching an attracrive career and raise the quality of public education, teachers must be
given professional autonomy. This can only be provided by good professionals, well-functioning
teaching staff’ and public education institutions, and appropriate professional quality standards.
Salaries should be preformance-based. Teacher training at universities must be strengthened to
ensure a supply of teachers.
d) Our country needs a thorough reorganisation of the public education system, a public education
development programme that covers all electoral cycles, which, in addition to nurturing outstanding
talents, also fulfils the objectives of increasing social cohesion and catching up. This can only be

guaranteed by a shared social consensus.”

% The Resolution of the Presidency of the Hunparian Academv of Sciences on the situation of public educarion and che necessarv

T 1DIAC
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This also means that many elements of the teachers’ unions” protest can be found in the resolution of the
Acadcmy's Presidency. The Academy was sc‘vcrcly critical of the organisation ofpublic education, the lack
of autonomy and, above all, the need to develop a national education programme based on a wide-consensus.

This also implied a reconsideration of the whole reform-programme of the public education.

The circumsrances of the adoption of the Status law, which the opposition calls vengeance law, are already
questionable. On 2 March 2023, the Ministry of Internal Affairs published a draft law on the legal status of
those employed in public education and the amendment of certain related laws with a 10 March 2023
deadline to submit opinions in the framework of public consultation. The Hungarian Helsinki Committee
in its Recommendartion called for the removal of legal restrictions, including the right to strike, the
extraordinary dismissal or immediate termination of employment (decree 4/2023 (11.12); and the freedom
of expression of teachers. The Recommendation suggested extending the consultadon period for Draft
Status Law and the representatives of consultation.®

On 26 April, a day after police fired tear gas at protesters ourtside the Prime Minister's residence, negotiations
were starting between the wwo trade unions (PDSZ, PSZ) and the Swate Secretary for Education at the
Ministry of the Interior.)” On 6 June, the Minister of Interior sent the draft to Parliament. On 16 June,
opposition and the government debated the draft for more than 18 hours. {On 22 June, the FIDESZ
majoriry adopted the final version of the draft. Although the opposition had proposed more than 40
modifications without voted by the majority.

The Status Law introduced complex and profound changes in the status of public education staff and
the funcrioning of educational institutions. The change primarily concerned the legal status of educarion
workers, the maintenance, employer- and financial competences of the education system. However, the
~demarcation line” is only partially drawn with the adoption of the Status Law.

The essendial difference is found between the situation before and after 2013. 1n 1990 local governments
became responsible for the provision of primary and secondary education in Hungary. Though private
(church and non-church) schools are also present, the majority of schools were owned, funded and run by

local governments. The state budget contributed to the cost of education through a formula funding system

! Hungarian Helsinki Commirree: Curtailing the rights of reachers in Hungary.... Executive summary, op. cit., 11-12.
? Didkok és randrok tiintettek a Karmelitdnal a rend6rség a kiinnygdzt is bevetette. (Students and teachers protested ar the Carmelite
and police used tear eas.}

AU ULV 2D)
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based on the number of students studying in public schools in the municipality, and some other variables."
[n 2013 the central government ook over public schools from local governments. This reform has changed
the funding and governance of schools and reshaped the rules and practice of education governance. One of
the declared policy goals of the reform was to improve the large disparities in the distribution of school
resources and quality, related to differences in fiscal capacities of local governments.

The law, in force since 2013 and adopted by the FIDESZ-KDNTP government with a 2/3 parliamentary
majority, has implemented rapid and strong centralisation.'” Educational institutions (schools) were run by
a central organization, the Klebelsberg Institution Governance Centre (abbreviated as KLIK). In the first
phase of the reform, local government rights were abolished. The rights and powers (including employer
rights, the choice of teachers and school personnel, or the autonomy in dealing with everyday management
problems, purchase order placements, etc.} of headmasters or principals diminished drasdcally. Eight-year
basic schools providing elementary and lower secondary education are generally operated by the local branch
of KLIK. Secondary schools including vocational schools, vocational secondary schools and academic
secondary schools offering non-vocational ‘academic’ upper secondary education programs are usually
operated by the county centre school district in each county™.

In the second phase of the reform the central unit was remodelled: the Klebelsberg Centre {(Klebelsberg
Kézpont or KK) organizes the work of school districes and provides supervision and professional guidance
to them, but the decisions are made by the individual school districes themselves. This change was at the
same time a further step in centralization (as the number of school districts was reduced drastically), and a
massive decentralization as well, as their responsibilities and degree of autonomy greatly increased.™

The centralisation also extended to the choice of school teaching materials. The freedom to use a licensed
textbook was severely reduced, and the number of approved textbooks was cut drastically. This meant that
the government saw the development of a learning programme that prioritised Christian, conservative and
national values as the primary task of educational management. It ignored efforts by some teachers' unions
to promote competence-based education and to reduce the quantiry of the reaching marerials. (The

government regularly ignores the causes of Hungarian students’ increasingly poor resules in the PISA tests.™)

WHERMANN, Zoltdn — SEMIEN, Andrds: The cffects of cenralisation of school governance and funding on incqualidics in education
Lessons from a policy reform in Hungary, KRTK-KTT WORKING PAPERS, Institute of Economics Centre for Economic and
Regional Seudies, 2021738, 3. In.

" see:Nartional Public Education (Act CXC of 2011); and a law (Act CTXXXVTIT of 2012} on the raking over of the concral and
funding of some education institutions from local government by the stare. In. HERMANN, Zoltdn — SEMJEN, Andris: op. cit., 4.

2 HERMANN, Zoltdn — SEMJEN, Andrds: op. cit, 4-3.

Y Ibidem

" Hungarian studencs at the age of 15 scored lawer than the OECD average in the 2018 PISA (Programme for International Student
Assessment) survey in all three areas tested (reading, mathematics and science), and the survey showed that their “mean levels of
basic skills are significandy below the BU averages and have declined since 2009™: In. Hungarian Helsinki Committee: Curtailing
the rights of teachers in Hungary.... Exceutive summary, op. cit. 2.
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The most important point of the Status law is that it abolishes the status of public servant for teachers,
and introducing the status of public education employee. Teachers are informed before the entry into force
that their status as a public servant will be terminated and will have to declare whether they wish to transfer
to the status of public education employee. Those who do not accept the new legal status will be exempt
from the obligation to work from 1. November 2023.

It is introduced the possibility of disciplinary proceedings against teachers. The period of resignation is
increased from 2 to 3 months. "The teachers may be transferred to another place of work within the same
district (if they have to travel up to 3 hours round trip), except for teachers whose children are in primary
school or younger, or who are pregnant, raising children alone or caring for dependants.'

The number of substitutions has been increased from 26 hours per week to 30 days per year. Up to now,
it has been the board of education that has adopted the organisational and operational rules, the pedagogical
programme, the annual work plan and the house rules, but now it has only the consultative right except for
the house rules, An important restriction is that only if the trade union organisation is above 10%, there is
a possibility to conclude a collecrive agreement.'”

It is now possible to terminate classes or groups because of a teachers’ strike and transter children o

another school. The school year can be extended until 15 July.

Another important and discussed issue, which partly concerns the situation of public education, is also worth
mentioning. The controversial Anti-paedophilia Act (LXXIX. 2021) and the subsequent amendment of the
government decree (n. 2010/2009) involved the textbooks of public education and restricted the choice of
teaching materials, The former prohibits the ,display or promotion” of homosexuality or gender
reassignment in educational marterial or TV shows for people under 18. '"The government decree 473 of
2021 (I11.6.) prohibits or restricts the publishing of LGBTQ boeks: 1) Art. 20/A: | Ne product portraying
a deviation from the identity of one's gender at birth, gender change, or self-serving sexual content, as well
as products depicting or promoting homosexuality may be distributed within 200 metres of an entrance to
an educational institution, child and youth protection institution, church or other place of worship. Arr.

20/A: The same products may only be marketed separately from other products in closed packaging.”™’

"> Act LIT of 2023 on the New Career system of Teachers, Art. 54 (3)
1% Act LI of 2023 on the New Career system of T'eachers, Art. 68 {4.)
7 Act LIT of 2023 on the New Carcer system of Teachers Art. 144 (4)
WAt S/A S, Act LXXIX of 2021

" Government Decree 473/2021 (VI 6.)
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According to the law, the teaching material thac deals with or relates to LGBTQ issues is not allowed in
public educational institutions. The bookshops must sell all books with this content in closed packaging,
unless there is a school or church within 200 metres, because there they cannot sell books with LGBTQ
content at all. (The government decree was applied this year, Libri bookstore received a fine of 1,000,000 ft
{2 625 EU/ and Lira bookstore 12, 000,000 ft./31.500 EU/).*

Why is problemaric and highly controversial these legislations? From legal view point the text is not clear.
This is why Lira has appealed to the court. They argued that the text of the government decree contains a
grammatical etror, i.e. the comma between packaging and separation is missing, and therefore it is not clear
what constitutes a legal obligation to comply with the law. Indeed, the bookstore interpreted the text of the
legislation as meaning that products in sealed packaging must be sold separately, while products not in closed
packaging must not.

In fact, one signiﬁcant approach to the interpretation of legislation is grammatical/logical analysis. One
of the famous studies by the American philosopher Lon Fuller - The Morality that makes Law possible -
argues that the law is made impossible to follow if the text of the law is not clear and unambiguous. *' This,
it should be added, also threatens the principle of legal cerwinty, since the meaningless text, the
inconsistency, is problematic from the point of view of the judicial application.

However, we must also examine the text of the legal norm in terms of the legislator's intention (legislartive
goals). What is the legislator intending to protect and is the value it is protecting in accordance with the
convictions of society or not? The current situation is one stage in a long-term process. The 9th Amendment
of the Fundamental Law declared, - in the context of state of danger -, thar the facher is male and the mother

is female.” The reasoning of the amendment can be summarised as follows: the western ideology is changing

2012 milli¢ra birsdeoltik a Lirdt, merc nem folidzote be eev kiinvver, (Lira was fined 12 million for not wrapnine a book)

LAUrreNCly, a SIMIIAr PONTICAl and SOcial deDate 1S Unrolding in CONnection with [he Warld IFress pnoto eXnIDIon opentng at the
Hungarian National Museurn. 13éra IDird, a representative of the Mi Hazdnk Movemenr, has taken the initiative to restrict access
to the exhibition because some of the photos contain LGBTQ content. Her initiative was supported by the Minister of Culture,
and the Muscum's Council of Curators decided not to allow people under the age of 18 to visit the exhibition. However, the
museum is not a public authority and cannot control or sanction those who do nat camply with this pravision. (author-note).

4l Fuller in the legal system distinguished eight correlative kinds of legal excellence: (1) the requirement of generality; (2) the
promulgation of the rules; (3) the prospective application of law; (4) the clatity of laws; (3) avoidance of contradictions in the laws,
that is, consistency in laws is neeessary; (6) avoidance of laws commanding the impossible; (7) the constancy of law through time,
that is, avoidance of too frequent changes in the law; (8) the congruence berween official action and declared rule, thar is, prevention
of discrepancy between the law as declared and the law as actually administered. These cight principles of legality constitute the
inner morality of law. Tn. FULLER, Ton: Az erkéles, amely lehetdvé teszi a jogor. (The Moralicy that makes possible the Law.) In.
Szabadfalvi Jézsef: Lon Fuller. Fejezetek a jogboleseleti gondolkodds trténetéhél, Bibor Kiadd, Miskele, 1999, 239, [SBN:
9638103209

# Article L) (1) of the Fundamental Law shall be replaced by the following provision:

“(1) Hungary shall protect the institution of marriage as the union of one man and one waman established by voluntary decision,
and the family as the basis of the survival of the nation. Family tes shall be based on marriage or the relationship berween parents
and children. The mother shall be a woman, the father shall be a man.” In. Opinion No. 1035/2021 CDL-REF (2021) 045.
Eurepeam Commission for Democracy through Law (Venice Commission), Hungary Nintdt Amendment to the Fundameneal Law
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in a way that necessitates guaranteeing the child’s right to sell identity. According to the legislator Intention
the child’s identification is based on Christian culture, and Hungary's constitutional identity. The marriage
is the union of one man and one woman. It is the right of the parents to bring up the child, which cannort
be directed to the opposite sex at birth.

The referendum, which was held at the same time as the 2022 general election, was also the subject of a
series of questions drawn up by the government to test the public opinion on the rejection of LGBTQ and
gender issues, with reference to child and family protection.”” The referendum was rejected because it did
not get the required number of votes. In addition to another 2/3 electoral victory, it sought to minimise the
significance of rhe referendum's invalidiey. **

This means that the government keeps LGBT(Q issues on the agenda. Since the so-called Anti-
Paedophilia law, it has tried time and time again to find social consensus to tighten the law. It has done so
by amending the constitution. This was followed by an invalid referendum and then fines under a
government decree. While the system of "rule by decree” is working well, influencing the public opinion is
not. Tr should also be noted that in government propaganda, the different meaning of the words: gender,
feminism and LGBTQ is obscured, and a large part of the population is not even conscious of this.
Communication is highly reduced and bipartitc. VW hat is not Christian and conservative is wrong, In such
a dominant worldview, the diversity, the tolerance and dissent are seen as dangerous. The government's
solution is the centralisation and the heavy sanctions. However, it is worth reflecting on what children and
young people will grow up to be if they receive one side and exclusive values. In addition, the category of
"child under 18" is extremely wide. The reality of a child is different from that of an adolescent. A young
person with the experiences in everyday life that "I can't go to a museum or, [ can't read a book in a bookstore

because it contains "dangerous topics and stories , what he or she will think abourt politics, culture and

and Explanatory Memorandum. In
{download 31.10.2023)
# Questions of referendum (03.04. 2022):

Do you support holding information events on sexual orientation to minors, in public education institutions without parencal
consent?

Do you support the prometion of gender-reassignment treatments to miners?

Do you support the unrestriceed exposure of minors to sexually explicic media content, that may influence their development?

Do you support showing minors media content on gender changing procedures?
The percentage (%) to cach question arc as follows: agreed: 1) 7,00% 2) 4,08% 3), 4,67% 4) 4,83%

against: 1) 92,329% 2) 95,92% 3),95,33% 4) 95,17%

(the percentage of valid votes for all four questions: 4796} -

Orszdvos néoszavazds {Narional Referendum) In.

download 31.10.2023)

# Regarding the nvalidity of the referendum, tne Prime Minister concluded: ... .the result is not a pelitical mandate, bur a political
obligation that the government must implement... We have achieved a great result with the referendum, never before have
so many people voted in one direction in any referendum,”
In 25.10.2023)


https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-REF(2021)045-e
https://vtr.valasztas.hu/nepszavazas2022
https://hvg.hu/itthon/20220406_Orban_Viktor_sajtotajekoztato
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different ways of thinking? How will they be able to reflect, think and cridcally interact with the wotld? It

should learn all this at school.

[t seems that the Hungarian public education {and child protection) is a wicked problem. With a 2/3
parliamentary majority and decree government, all legislation can be amended quickly and easily. The
governmenr will use all legal tools to impose its own values in child-raising and education. This is embodied
in the exclusivity of Christian and national values since the first parliamentary elections in 2010. Such a
majority does not require that a different set of values from the government's position be taken into account.
When draft legislation is discussed, opposition aspirations and the trade unions and social organisations
representing them are not included in the interest negotiations. This is manifested in a strong centralisation
of education policy and a radical reduction of professional autonomy. Dissent is demonised, essentially
framed in terms of enemy images, which is reflected in legislation advocating the distribution of LGBTQ
books. It ignores not only the provisions criticised by trade unions, but also by professional organisarions,
scientific institutes and legal organisations, and the proposals made to eliminate them. One reason for this
legislative process is naturally the parliamentary majority. On the social side, it is clear that there is a
profound lack of trust in social institutions and organisations. The teachers’ unions, and opposition parties
are not able to ser goa]s that would unite and mobilise the ]argc masses of teachers and citizens who

dissatisfied with the public education but represent a multiplicity of viewpoints.
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Adminiscrative adjudication is not unknown in Hungarian history. From the end of the 19th
century until the middle of the 20ch cencury, administrative courts, separate from the ordinary
courts, exercised judicial control over the public administration. After the socialist takeover, the
administrative courts were abolished and judicial control was relegated to the background. with
judicial review, limited to an extremely narrow circle, being carried out by the ordinary courts.
After the change of regime, with the rule of law coming to the fore, judicial redress became more
prominent again and the idea of setting up administrative courts was again raised, but concrete
steps in this direetion had to wait undl the mid-2010s. After lengthy legislative and consticucional
worle, the constitutional and legislative basis for the establishment of adminiscrative courts was
created by 2018, but as a result of EU and internarional pressure, tht:y were not established.

Judicial control over public administration is a conceptual element of the modern rule of law, a fundameneal
constitutional right of citizens enshrined in the Fundamenral Law. Judicial control ensures the protection
of the individual against the administration. The principle of separation of powers and the rule of law also
requires the possibility of judicial remedy against alleged or actual wrongful acts or omissions by public
authorirties, thus ensuring effective legal protection for citizens. Whether this is done within the ordinary
court system or by specialized courts is a matter for the legislator and the constitutional legislator to decide.
In Hungary, there have been examples of both types of organization in the course of history. At the end of
the 19th century, the lcgislatot voted in favour of spccial courts, which wete abolished after the socialist
takeover and the ordinary courr system took over the rask of administrative adjudication. Afrer the regime
change, the idea of establishing special courts was raised again, but the fitst step in this direction, namely
the establishment of administrative and labour courts, had to wait until 2013. The process led to the fact
that the 7th Amendment to the Fundamental Law of Hungary (hereinafter: Fundamental Law) established
at a constitutional level thar in Hungary the ordinary and administrative courts are courrs. All the legislation
necessary for the establishment of the administrative courts was enacted, but at the last minute, the
constitutional legislatot revetted to the administrative judiciary integrated into the otdinary court system.
This paper aims to usc descriptive and analytical methods to show how judicial control over

administrarive decisions was exercised in Hungary in different periods and how the organizational model of
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administrative adjudication has evolved over the course of history. Finally, I will briefly analyse why in 2019

the constitutional legislator finally backed down from setting up a separate administrative court system.

The establishment of the Hungarian administrative judiciary dates back to the end of the 19th century. Act
XLIII of 1883 established the Financial Administrative Court, modelled on the Austrian model, which was
a single-rier public courr with national jurisdiction and competence to hear appeals against decisions of
individual tax and duty authorities." This court was replaced by the Royal Hungarian Administrative Court
established by Act XXVI of 1896. The Royal Administrative Court of Hungary was organized as a single,
independent, special court at the same level as the then-supreme coutt, the Curia. The judges were appointed
by appointment by the Head of State.” When the Royal Administrative Court of Hungary was set up, the
idea of a two-tier administrative court was raised, but was eventually abandoned due to concerns about the
possibility. However, the need for a two-tier system arose again at the time of the enactment of Act XVI of
1933, which limited the appeal to a single instance on the assumption that it would be supplemented by the
lower administrative courts.”

The Royal Administrative Court of Hungary was divided into two departments: the Financial
Department, which carried out the work of the Financial Adminiscrative Court, and che General
Department. The two divisions were divided into several councils, consisting of four members in addition
to the President. Of the four members, only half had judicial qualifications.® The cases falling within the
jurisdiction of the Royal Administrative Court of Hungary were established in a taxative manner in Article
XXVI of the Act of 1896, According to the perception of the time, this court also performed the functions
of a constitutional court, as its jurisdiction extended to the defense of local governments against decisions of
the state administration.” He had broad discretionary powers over contested decisions, as he could also rule
reformatories, cassatorius, and meritorious.® Special rules of administrative procedure were also established
for the operation of the Royal Administrative Court of Hungary, which laid down the procedure for bringing

administrative disputes before the court, the procedure of administrative proceedings, the acts of the cour,
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and the persons involved in the proceedings, the scope of these acts and the legal consequences of these acts.”
The divisions of the Royal Administrative Court of Hungary could issue decisions on matters of principle
which came before them, which the councils of the division were obliged to follow until they were changed
by another division agreement. In addition, decisions of so-called case law and decisions of principle were
also known.® In this way, the judiciary has also developed law.

The subjecr of the administrative lawsuit was a public law dispute, in which the court examined whether
a decision or action by a public authority had caused harm to the legal entity concerned. The defendant was
always a public authority, which meant that the rules of civil procedure could not be applied in their entirety.
This need for regulation led to the development of a mixed procedural system, akin to both civil and criminal
litigation.” The procedure of the Royal Administrative Court of Hungary was regulated as a special
administrative procedure by Act XXVI of 1890. As there was no legislation in force regulating administrative
procedure in general, the rules of administrarive court procedure were drawn from the rules of the Code of
Civil Procedure.'

The Royal Administrative Court of Hungary acted only on the initiative of the injured party, The
application that initiated the proceedings was the complaint. Two forms of complaint were distinguished:
the private complaint and the official complaint. The complaint could be based on a right infringed by a
decision or action of an administrative authority. A private complaint could be made by any party who had
an interest in the harm caused by the public authority. If only one of several interested parties complained,
the other interested parties were generally not affected and the administrative decision became final against
them. The exception to this was where the issue could only be decided uniformly for all interested partics.
A private complaint could be lodged both to redress harm to rights and interests and to protect private or
public interests."

An official complaint against the action and decision of the chief magistrate, the magistrate and the
administrative commission, the deputy magistrate, the director of [inance, the superintendent of education,
the administrative commission in the administrative branch they represent, and the rapporteur of the rax
clearance commission against the decision of the tax clearance commission. The complaint could be lodged
within 15 days. The complaint could also include facts or evidence that were not raised in the previous

administrative procedure."
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In the administrative court procedure, in additdon to the trial principle, the investigative principle has
also become very important. The administrative court had the right to involve persons it considered
interested in the administrative proceedings and could take measures of its motion to clarify the facts, and
was even obliged to clarify the facts. To this end, it could summon not only witnesses and experts but also
the parties, on the pain of a fine. The court was not bound by the parties’ requests for evidence. The
administrative procedute was not simply a continuation of the previous administrative procedure, but even
a reopening of it, since the case could be placed on a completely new factual basis, both in the complaint
and in the defence of the authority and the 'defense’. The procedural rules transformed the Royal
Administrative Coute of Hungary from a simple teview ot annulment fotum into a genuine appellate
forum.'*

It is important to mention that in 1907 the Court of Jurisdiction was established to resolve conflicts
atising within the asymmetrical bipolar court system. The Court of Jurisdiction was composed of the
President of the Curia the President of the Royal Hungarian Administrative Court and 8-8 judges of the
lacter, and it adjudicated jurisdictional disputes berween the courts and the administrative bodies, as well as
between the ordinary courts and the Royal Hungarian Administrative Court.”*

After the end of the Second World War, the socialist takeover began to reduce the administrative
judiciary, which eventually led to the abolition of the Royal Hungarian Administrative Court and the Court
of Appeal in 1949. The administrative courts were considered to be a typical institution of the bourgeoisie
since their existence was based on the principle of separation of powers and the division of state power. The
Royal Administrative Court of Hungary was replaced by the Arbitration Committee for Remuncration and
Finance, and the Court of Appeal was replaced by the Arbitration Committee for the Court of Appeal. The
Arbitration Committees were quasi-judicial bodies. The Financial and Remuneration Arbitration
Committees were under the supervision of the Minister of Finance, but the chairman of the arbitration
committee could only be a judge. The Finance and Remuneration Arbitration Committees were not long-
lived, as they were abolished in 1950 with the establishment of the Council. The Arbitration Committee
for Appeals was a joint committee, chaired by the Deputy Minister of Justice and composed of delegates
from the Supreme Court and the main High Courts. The Appeals Committee was dissolved under Act 11
of 1954, with the establishment of the new judicial organization."”” After thar, administrarive cases were

heard by the ordinary courts.
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The competent district court had jurisdiction w hear the action, applying the rules of the Civil Procedure
Act. The action had to be brought against the administrative body which had taken the contested decision.
The action could be brought before the body which issued the decision at the first instance or before the
competent district court within 30 days of the notification of the decision challenged by the action.'® The
range of cases that can be challenged in judicial review, and the scope of judicial review, have varied over the
years.

Act TV of 1957 on the General Rules of State Administrative Procedure (hereinafter: Act IV of 1957)
only allowed recourse to the courts in a speciltic category of cases. An action could be brought only if expressly
permitred by law, decree-law, or decree of the Council of Ministers. In addition, an acrion could only be
broughe if the right of appeal in the case had already been exhausted. The court action was therefore an
extraordinary remedy. In addition, the court could not, as a rule, change the decision of the administrative
body, but could only annul it and order the administrative body to conduct new proceedings. The right to
alter the decision was conferred on the court only by express provision of law, The administrarive body was
obliged to act again based on the court's decision and to take a new decision. Once the court had given its
decision, res judicata applied, i.e. the same facts and the same case could not be reopened.'”

Under the eatly system of Act I of 1981 amending and consolidating Act 1V of 1957 (hereinafter: Ae.),
judicial review could take two forms. In one, the court acted on an express application by the client for
judicial review (direct judicial review). This request by a party for a remedy triggered a state administrative
remedy, irrespective of the fact that the remedy was ultimately decided by a court rather than a state
administrative body. In this case, the court was entided and obliged to review the administrative decision
directly based on the party's application for judicial review in cases where judicial review was expressly
permitted by law. In the case of indirect judicial review, the court did not act based on the party’s application
for judicial review but entered into the review of the administrative decision to decide the case pending
before it. In this case, the client did not have the right to apply for judicial review but had the right to appeal
against the decision taken in the judicial review. The direct object of the indirect review was therefore not
the administrative decision, but without reviewing it, the court could not make a well-founded decision on
the case pending before it. Whar distinguished these two types of judicial review was the case where the
proceedings in a particular type of case were conducted by a public administration, but its power to decide
the case was limited and the remaining question was a matter for the court. In this case, a judicial procedure
was attached to an administrative case hut did not constitute a judicial review. A similar situation existed

where a public administration acted in the first instance hut the court ruled in the nexc forum. Such cases
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were cases concerning the protection of property. In these cases, the client and the public administration
were not the two parties to the litigation, so these cases did not fall into any of the categories of judicial
review.'*

Initially, the General Tax Code defined the scope of cases in which ordinary courts could review decisions
of public administrative authorities using a limited general clause. The MT Decree No. 63/1981 (XII. 5) of
5 December 1981 on administrative decisions reviewable by the courts (hereinafter: MT Decree), which was
issued to implement the General Law, applied a positive enumeration method. The general clause in the
General Decree would have allowed judicial review in the vast majority of cases, but the MT Decree limited
it to cases in which judicial review was already allowed under the General Decree. After 1981, the number
of cases that could be challenged before the courts continued to increase, but it was only after the change of
regime that the right to appeal to the courts became general. Judicial review could still only be requested if
the client had exhausted his right of appeal or if an appeal was excluded in principle. So judicial review was
an extraordinary remedy. Judicial review was only for the law, i.e. the court could only correct administrative
decisions that were in breach of the law. Tn general, it did not have full jurisdiction, because, in most types
of cases, it could only make a cassadon decision. The court only had reformatory decision-making powers
inafew types of cases. As was the case under the rules in force at the time of the St., the state administration
was bound by the decision of the court and res judicata was established by a final court decision. The rules
governing the procedure of the court were contained in Chapter XX of Ace I1T of 1952 on the Code of Civil

Procedure.”’

After the change of regime, the amendment of the Constitution by Act XXXI of 1989 created the
constitutional basis for judicial review of administrative decisions, with Article 50 (2) of the Constitution
giving the courts the power to review administrative decisions, and Article 57 (5) of the Constitution making
it a subjective right of the individual to appeal to the courts against administrative decisions. These
provisions of the Constitution, however, did not specify at all what kind or which coure, in whar procedure,
what decisions, and from what point of view, was entitled or obliged to review.? Since the possibility of
judicial review of administrative decisions was not generally guaranteed even after the amendment of the
Constitution, the Constitutdonal Court annulled the Constitutional Act of the Hungarian Constitutional

Court (AB) No. Article 72 (1) of the Act and the MT Decree. It also found that there was an
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unconstitutionality of omission due to the failure to legislate on the judicial review of administrative
decisions, and therefore called on the Government to submic to Parliament a bill regulating the judicial
review of administrative decisions by the Constitution by 31 January 1991.%

Asa result, Act XXVI of 1991 on the extension of judicial review of administrative decisions was adopted.
The Act regulated the jurisdiction of the courts by a general clause and applied the negative taxonomy
exception only to a very narrow range of cases, thus making judicial review of administrative decisions
essentially general. The preamble to the Act stated that Parliament had enacted the Act only to implement
Article 50 {2) of the Constitution pending the full establishment of administrative adjudication.

Initially, there were two levels of court procedure, with the local court at the county court's seat acting
as the court of first instance, and the county courts and the Budapest Metropolitan Court acting as the court
of second instance. Appeals against the decisions of the local courts were fully permitted.” However, the
extension of the possibility of judicial review has posed a serious challenge to the court system. Another
difficulty was that the court system was not prepared to handle such a large number of judicial review
applications. Although training of administrative judges was started, initially administrative judges were
drawn from the redeployment of civil judges, from clerks or secretaries, or the then civil service. As a result,
the whole organization was characterized by uncertainty. Witch the extension of the possibility of judicial
review, the number of cases also increased to a staggering number. Whereas in the 1980s, approximarely
1.200-1.300 judicial reviews of decisions of the public administration were launched each year, the number
of new cases rose to 5.000 in 1991 and to 25.000 in 1993. The peak in the number of judicial reviews was
reached in 1997 when around 40.000 cases were opened. Such a rise in the number of cases has resulted in
a significant increase in the length of proceedings and a lengthening of the administrative and litigation
process.?

On 1 January 1999, with the amendment of the Hungarian Civil Code, the competence of judicial
review was translerted to the county courts, thus judicial review became a single instance. This change has
had a positive impact on the duraton of litigation and has made the operation of the court more efficient
from an administrative and professional point of view.?*

For a few years after the change of regime, the need fora separate administrative court was discussed, burt

by the end of the 1990s, the idea of setting up separate administrative courts seemed to have been completely

silenced. However, during the preparation of the Fundamental Law, the idea of sewting up separate
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administrative courts was again raised. During the preparation of the Fundamental Law, the chairman of
the Parliament’s Ad Hoc Committee on the Preparation of the Constitution asked a three-member so-called
expert drafting committee to deal with the large number of draft texts and to prepare a unified concept, with
the experts being allowed to contribute as authors to the drafting of the text of the draft resolution. The
draft resolution H/2057, prepared by the Parliamentary Ad Hoc Committee on the Preparation of the
Consritution, would have provided for the establishment of an administrative court separate from the
ordinary court. The Constitution was not adopted with this wording, so the future of administrative
adjudication was still defined within the judicial system, with the control of the legality of administrative
decisions being a separate judicial rask.?®

With the adoption of the Fundamental Law, a new area of administrative adjudication, the control of
local government norms, has appeared. Previously, the Constitutional Court was the sole body responsible
for this activity, but now a shared competence has been created beeween the Constitutional Court and the
Curia. After the adoption of the Fundamental Law, the Constitutional Court can only carry out a
constitutional review of local government rcgulations, while the Council of the Curia can decide on the
conflict with an annulment of another law and on the determination of the failure of a local government to
fulfill its legislative obligations under the law. The activity of reviewing norms was a completely new task
compared to the judicial review of decisions in individual cases, but the Curia, relying on the previously
established jurisprudence of the Constitutional Court, quickly settled down to the rask.?®

The first major step towards the creation of administrative justice in organizational terms had to wait
until 1 January 2013, when the administrative and labour courts were set up. Although they were still part
of the ordinary court system and therefore not ver formally independent, at least they were already called
administrative courts. The administrative and labour courts had the same legal starus as district courts, buc
their jurisdiction was the same as that of the courts of law. Administrative and labour courts did not have
legal personality but were subject to the legal personality of the tribunal, The Administrative and Labour
Court was a branch of the tribunal, under the administrative and financial control of the president of the
tribunal, who had direct powers of intervention in the administration of the Administrative and Labour
Court in certain matters. The court of first instance was the court of appeal, with the tribunal above it.

However, the sceds of organizational autonomy have already been sown in the case of the six regional

colleges of administration and labour. The college was a regional organization covering several counties, not
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aligned with the jurisdiction of the courts, in which the administrative and labour judges of the region met

together or separately to discuss professional issues.?’

Up until the mid-2010s, a faster and more efficient system of redress was seen in the regulation of appeals
as ordinary appeals, i.e. substantive administrative decisions could, as a rule, be challenged using an appeal,
which was then adjudicated by another, rypically higher administrative body. Under this system, the right
of appeal to the courts was only available after the appeal had been exhausted and was therefore only available
as an extraordinary remedy. For a long time, it was felt rhar the primacy of administrative litigation would
jeopardize the simple, speedy, efficient, and professional handling of administrative cases. Many argued that
judicial review would hamper the speed and efficiency of the procedure, that the courts lacked the necessary
administrative expertise, and thar the generalization or extension of judicial review would lead to the
overburdening of the courts. Indeed, speed is counteracted by the fact that the time required for proceedings
without tdme limits is significantly longer than the time limits for the administration of administrative cases.
The requirement of simplicity is called into question by the fact that the application is much more complex
in form and content than the previously almost informal application. Other views argue that the broad
judicial review of administrative decisions will lead to a consolidation of legality. In addition, the advantages
in terms of the protection of citizens' rights far outweigh the disadvantages in terms of administrative
efficiency.”® It was probably with the latter in mind, and because of the ineffectiveness of years of efforts to
speed up and make more efficient the system of legal remedies in public administration. To reform the
administrative procedural law, the preparation of the Act on the Code of Administrative Procedure and the
Act on the Pseudo General Administrative Procedure was launched in 2015. Both laws were adopted by the
Parliament on 6 December 2016, but the Head of State requested the Constitutional Court to declare the
provisions of the Administrative Procedure Act concerning the Higher Administrative Court to be
unconstitutional and invalid under public law, which was confirmed by the Constitutional Court in its
Decision No 1/2017 (1. 17.) AB. The Parliament finally adopted Act I of 2017 on the Administrative
Procedure Code {hereinafter: the "Act I of 2017"), as amended by the Constitutional Court's decision, on
21 February 2017, which deleted the term "court acting as a higher court”, Boch laws entered into force on

1 January 2018.
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Act CL of 2016 on the General Administrative Procedure broke with the previous model of remedies
and classified administrative lawsuits as ordinary remedies and appeals as extraordinary. An appeal can now
only be lodged if expressly permitred by law.

Changes in the system of redress are also typically closely linked to changes in the organizational system.
The CP initially introduced changes to the jurisdiction and scope of competence of administrative and
labour courrs. As a result of rhe changes in rhe jurisdiction, the vast majority of administrative cases were
heard at first instance by 8 specialized administrative and labour courts with regional jurisdiction. These
were: the Administrative and Labour Courts of Budapest, the Budapest Region, Debrecen, Gy&r, Miskolc,
Pécs, Szeged, and Veszprém. All the administrative and labour courts had jurisdiction in dispures relating to
social security, social and child protection benefits, and benefits or assistance provided by public
employment services. In addition, for certain types of litigation, only the Metropolitan Court of Justice was
competent.

The next step towards a separate administrative judiciary was the amendment of the Fundamental Law.
On 20 June 2018, the Parliament adopted Amendment 7 to the Fundamental Law, which, among other
things, provided for the establishment of the Higher Administrative Court. The amended Ardcle 25(1) and
(3) of the Fundamental Law provided that "[the] courts shall exetcise judicial functons. The ordinary and
administrative courts are courts. The administrative courts shall decide adminiserative dispures and other
matters specified by law. The highest body of the administrative court organization is the Higher
Administrative Court, which shall ensure the unity of the administradion of justice of the administrative
courts, issuc decisions on the unity of the administrative courts, and issuc decisions on the unity of the
administrative courts, which shall be binding on the administrative coures.™

Act CXXX of 2018 on Administrative Courts (hereinafter: the Act on Administrative Courts), which
regulates in detail the dutes and competencies of the Higher Administrative Court, was adopted by
Parliament on 12 December 2018. This completes the process of setting up administrative courts.

The proposed law, which contains specific, additional rules on the organization and status of
administrative judges, has been the subject of lively debate at home and interest abroad. Hungary has been
the subject of numerous criticisms and artacks from both international and EU sources. Such criticism was
expressed, among others, by Dunja Mijatovic, Commissioner for Human Rights of the Council of Europe,
in a statement issued on 14 December 2018, in which she stressed that the fact that the Minister of Justice
would have strong influence over administrative courts under the Administrative Courts Act raises serious
questions about the indcpendcnce of the Hungarian judiciary. He regretted that the Hungarian government

and parliament did not wait for the Venice Commission's opinion before adopting the package of laws
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inidated by the justice minister. He also regretted that the public debate on the measure was rather limited.
Dunja Mijatovic called on the President of the Republic to send the package back to Parliament to allow for
a thorough review. She added that she would raise the matter in her talks with representatives of the
Hungarian authorities.”

In 2018, for the first time in the history of the European Union, the European Parliament asked the
European Council ro declare thar Hungary had violated the EU's fundamental values. Among these, one of
the European Parliament's main concerns was the independence of judges. The European Commission has
launched infringement proceedings against Hungary for breaching the independence of the judiciary.”

The Venice Commission, as the advisory body of the Council of Europe on Fundamental Righes, also
strongly criticized the new court system planned to be in place from 2020 in its Resolution CDL-
AD(2019)004-e, issued on 18 March 2019. The Venice Commission's main concerns and
recommendations were as follows:

The new law would have placed a grear deal of power in the hands of very few leaders and would have
lacked checks and balances to limit that power.

The Minister of Justice would have had wo much power to appoint judges and their careers, to promote
them to senior positions, and to raise their salaries, without any real recourse.

In many respects, the Minister of Justice would have had even more power than the President of the
National Courr of Justice.

The Minister would have had a great deal of power when the courts were set up, even in the initial period:
he would have had the power to determine the size of the courts and would have had oo much influence
on the selection of future judges and presidents of the courts, without adequate guarantees.

The Venice Commission concluded by asking the Hungarian authorities to review the law with the
patticipation of the organizations concerned.”

In response to the criticisms outlined above, Judit Varga, Minister of Justice, announced on 31 October
2019 that following a serious professional debate, the Government believes that the court should be
protected from unnecessary disputes, and therefore the unified court system will be maintained, and the
independent administrative court organization will not be established. Given this, the entry into force of
Act CXXX of 2018 on Administrative Courts has been postponed indefinitely with the adoption of Act LXI

of 2019 on the postponement of the entry into force of the Act on Administrative Courts. As a next step,

“hips:/ farww.cae.int/enfweb/commissioner/-/commissioner-calls-on-hungary-s-president-to-return-to-the-parliament-the-
legislarivc-packagc-on-adminisrrarive-courrs

1 hrtps:/fwww.europarl.europa.en/news/ hu/ press-room/ 201809061 FR12104/magyar-jogal lamisag-a-parlament-fellepesre-szolitja-
fel-az-uniot

0 Velencei  Bizottsdg CDL-AD(2019)004-¢  saimt dllésfoglaldsa  (2019).  Elérheté:
webforms/documents/?pd(=CDL-AD{2019004-e (download: 2022, dprilis 21.)


http://www.venice.coe.int/

STUDIA JURIDICA ET POLITICA JAURINENSIA

on 12 December 2019, the Fundamental Law was amended again, based on which the provisions on separate
administrative courts introduced by Amendment 7 were removed from the Fundamental Law. Finally, on
19 December 2019, the Parliament adopted Act CXXVII of 2019 amending certain Acts in connection with
the creation of single-tier district courts, which abolished administrative and labour courts as of 31 March
2020. The successors of the administrative and labour courts are the competent courts, and in the case of
the Administrative and Labour Courr of Budapest, the Metropolitan Court. The regional administrative
and labour colleges and the administrative and labour college of the Metropolitan Court of Justice were also
abolished as of 31 March 2020. As of 1 April 2020, labour colleges were established in the magistrates’
courts and administrative colleges in the courts of law dealing with administrative matters. The labour
section of the Administrative-Labour Chamber of the Curia has been separated from the Adminiserative-
Labour Chamber of the Curia and merged into the Civil Chamber of the Curia as of 1 March 2020. As of
1 April 2020, the Administrative Chamber of the Curia will operate independently. On this basis, as of 1
April 2020, the organization of the Court of Cassation and Justice will essentially revert to the situation as
it was before 1 January 2013, This effectively brings to an end almost a decade of work,*

On this basis, as of 1 April 2020, the organization of the Court of Cassation and Justice will essentially
revert to the situation as it was before 1 January 2013. This effectively brings to an end almost a decade of

work.

Based on the experience of the history of public administration, the principles of administrative organization
are always applied and are always given prominence or relegated to the background in the specific
circumstances of a given period. They are never one-way and irreversible processes. How they are brought
into or out of the foreground always depends on when and which of the social and economic needs thar
trigger the reforms are met, and which of them best serves the objectives of the period, which is the most
effective and appropriarte solution to the political and social problems of the time, without compromising,
or rather, improving the values of a democratic state based on the separation of powers and the rule of law.
In choosing the guiding principles for the organization of public administrations, governments should
always be mindful of how a country has developed in the past, but also of what can and should be done in

the internarional context of a globalized world.* The judicial system must also be adapted to the needs of
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tirvény 88, § (1), (2)
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the dmes so that it can provide an effective means of enforcing subjective and objective rights in equal
measure. The purpose of judicial control over administrative decisions is to ensure the rule of law in all areas
of public administration. As we have seen, the organizational form of the judicial control mechanism over
administrative decisions in Hungary has been shaped by the ideas of the political elite in power. While after
the socialist takeover, the constitution-maker considered the administrative court as an institution of the
bourgeoisie and rherefore abolished it, the consritution-maker who drafted and shaped the Fundamental
Law included the administrative courts among the achievements of our historical constitution and decided
to re-establish them using the 7th Amendment to the Fundamental Law. Nevertheless, he did eventually
abandon this idea, even though, in my opinion, the estblishment of separate administrative courts was
indeed necessary. In favor of special administrative courts is the special nature of administrative cases
compared with civil and criminal cases, which, because of the specific nature of the preventive procedure,
require a completely different knowledge and way of thinking compared with the other two major arcas of
law. Thus, a separate court system, with a specialized judicial apparatus for adminiscrative cases, can, in my
opinion, better serve the objective and subjective function of legal protection. We have also seen that the
international and European Union criticisms have not been directed at the institution itself, but only at how
it is implemented. Thar is Why, in my view, there was no need to abolish the administrative judiciary, but
merely to transfer the powers that were intended to be vested in the Minister of Justice to another body or
person outside the executive branch. This would have prevented criticism and would not have put an end

to nearly ten years of work.
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Digital government is now inseparable from the idea of a modern and efficient public
administration. Although the conceptual framework of digital government is still a macter of
debate, natdonal and international programmes and action plans have identified the use of digital
rools in almost all areas of pubiic administration as a priority worldwide. In order ro be able to
analysc the impact of digital public administration tools on operational efficiency, it has become
nceessary to  cstablish international comparative performance mcasurement  frameworks
{benchmarking reports).

These measurement frameworks, which typically include rankings based on complex indicator
systems, usually include scores that identify which counrries have successfully met the
cxpecrations of the framework. These types of reports are thercfore well suited to indircetly
influence the digiral government developments in each of the countries measured. Consequently,
ir is imporrant ro study the frameworks and monitor changes in measurement rechniques. In
this paper, [ attempt to describe the changes in the most relevant macro-level analyses over the
last five years, focusing mainly on local governments, which are less in the centre of interest.

The local level ofpubiic administration or in other words the world ofmunicipalities, plays a key role in the
lives of citizens. The relationship berween local government and the local population is crucial in two ways.
On the one hand, local public affairs, which are carried out by local municipalities, have a major impact on
our daily lives. For a significant proportion of people {particularly in rural areas), local government is also
the closest 'physicai' administrative location to their homes, making ita key piace of personal contact in

many countries, including Hungary as well.

Local government administration is an integral part of public administration and is considered to be its
other major subsystem, alongside state administration. The effective functioning of local government as an
administrative body or organisational structure is therefore no less important than that of the central
government’s institutions and authorities. Despite this, the possibilities, the theoretical and practicai issues
of improving effectiveness or efficiency through the use of infocommunication technologies (hereinafrer:

ICT) wools were not, or only partially, addressed in the eatly international documents on the subject.

In 2018, I conducted a comprehensive research project with the primary aim of identifying the main
international digital public administration benchmarking reports that also cover the local government level.

Five years ago, 1 found that, although there was a need for a methodology specifically focused on the local

69



STUDIA JURIDICA ET POLITICA JAURINENSIA

level in the documents, only the United Nations E-government Survey and the Rutgers University’'s Global

E-Government Survey had a real indicator system.

In this paper, [ will describe the changes that have taken place in recent years, while also trying to point

out the reasons for these changes.

My paper focuses on whether digital government as understood at the local government level is evaluated
and compared internationally in defining and most frequently cited Digiatl (electronic) Government

reports.

The biggest crisis in recent years, which has undoubredly affected the day-to-day operational functioning
of public administrations, was the COVID-19 pandemic. The emergency measures imposed in the context
of the pandemic (general curfew, quarantine obligations for infected persons) led me o the following

hypothcsis:

H1: As the recent COVID-19 pandemic has highlighted the importance of digital public administration
tools for local governments, I expecr more and more reports and benchmarking methods to explore and

analyse the use of digital government at the local level to identify good practices.
My second hypothesis can be tested partially independently of the first one.

H2: I expect thar the local government specific benchmarking frameworks, and in their absence the
general digital government ranking indicators for local governments, have undergone significant changes
compared to the 2018 indexes, as the pandemic has changed the requirements and expectations for digital

public administration at the local level.

An important aim of this research is to explore and present these new approaches.

In the first part of my paper, I will examine the concept of digital (electronic-} government and the different
meanings of the term, as comparative reports can only be subjected to a consistent analysis if this is known.

By clarifying the concept, [ also set out a framework for interpretation.

In an international comparative study, it is also useful to define the meaning of the local level. Ts there
an internationally agreed, uniform definidon of local government? If not, how can we determine which

bodies are considered o be local government? This will be examined in the second part of this paper.
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In the third part of the research, I present and typify the digital government benchmarking reports. In

the typification, | define the scope of the reports to be examined.

In the fourth part, [ examine the existence of local government indices and the major changes in the

indices identified.

Based on these analyses, | attempt R0 COI1HI’ITI or refute my pre]iminary l1ypotheses. In the concluding part

of my study, [ present my research findings and outline possible directions for future research.

Electronic government, electronic governance or electronic (public) administration. All of these terms are
used regularly, but defining their meaning is far from easy. The scope of electronic public administration is
constantly evolving and nowadays, froma procedural point of view, it can include all procedural provisions
thar involve the use of advanced technology to make the performance of the procedural act to be carried our

by the parties concerned more efficient’.

Nor is it helped by the fact that the range of phenomena that can be linked 1o electronic {or digiral-)
government is expanding day by day as technology develops. Digitalisation is a dominant phenomenon of
our time, wich che consequence that many areas of community life are being restructured around electronic
communication and media infrastructures.” In the age of digitalisation, the understanding of concepts

related to e(Government poses many difficulties for practitioners and researchers alike.

Despirte all these difficulties, in my paper I will outline a possible interpretative framework, but
underlining that this framework is certainly not the only possible way to decipher the meaning behind the

phenomena.

The term ‘electronic government is probably the oldest term for the use 1C1 in public administraton. [t
should be approached from the perspective of the legal institutions of Anglo-Saxon public administration.
Ill the United StatCS, tl]e term :gOVCrlllllellt) COVErs all Public allthOritieS, thefefOfC tllC erm Sllollld bC

understood as public administration in the European legal scientific literature and legislation.”

*PhD candidare, assistane lecrurer, Karoli Gdspdr University of the Reformed Church. Supervisor: Gyula Baldzs Csdki-Haralavics,
PhD. E-mail: molnar.peter@@kre.hu

! CsAk-HaTALOVICS Gy, Ba U rrendek Eurdpdban az elekrronikus kizigazgatds ceriiferén, Tn: Glossa Turidica, TV, évfalyam, 3-4,
szdm, 2018, pp. 73-74.

* TisoN, Do, LyyTINGN, K., & S@RENSEN, C.: Rescarch commentary—Digital infrastructures: The missing IS rescarch agenda.
Information systems rescarch, 201074, pp. 748-759.

? Osborn — Gaebler, 1994,
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One of the oldest and perhaps most frequendy cited definitions of electronic government (or
eGovernment) is that of the OECD, which was adopted in 2003. It defines eGovernment as the use of
information and communicarions technologies. (ICTs), and particularly the Interner, to achieve better

A4
government.”

In its international comparative report on eGovernment, published just a year earlier in 2002°, the
United Natons included all the 1CT tools, platforms and applications used by public administrations under
the umbrella of eGovernment. The fundamental merit of the document is that it distinguishes eGovernment
from eGovernance and eAdministration. Within the narrow definition of eGGovernment, the report has

included the following activities:
(1) policy coordination, ensuring online access to services;
(2) developing citizen-centred programmes;
(3) encouraging citizen participation;
{(4) improving online services, measuring effectiveness and efficiency; and
(5) portals, testing and evaluation.’

According to the World Bank,” eGovernment is defined as the use by public administrations of
information technologies that can transform the way government interacts with citizens and businesses, as

well as with each other.

Generally speaking, eGovernment can be considered as a generic term focusing on the use of new
technologies within public administrations. In other words, eGovernment can be understood as the

interaction between administrative activities and 1CT tools and technologies.”

The term "governance” is best understood as a set of governmental activities. In the UN's understanding,
governance does not necessarily refer to the activities of a government in the public law sense, but rather to
a process.9 Its fundamental objective is to provide citizens with improved services, more reliable information,
broader knowledge and knowledge that facilitates access to governance processes and broadens citizen
participation, using the most innovative information communication technologies. Thus, eGovernnance is

not tool-centric, but activity-centric, as opposed to eGovernment.

* QOECID: The E-government imperative, QECD E-Government Studies. Paris, 2003
¥ United Nations, 2002. 1.
¢ Unired Nations (20002). Benchmarking E-government: A Global Perspecrive. New York, United Narions — DPEPA, p. 45.
7'l'he Wortld Bank: F-government, 2013., 2015, htps://www.wotldbank.org/en/topic/digitaldevelopment/brief/e-government
¥ CSAKI-HATALOVICS, Gy, Bu: A digirdlis kézigazgards in: Miskolci Jogl Szemle, 16. évfolyam 1. killdnszdm, 2021, pp. 56.
? United Nadons: ibid, pp. 53-54
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The definition of eAdministration can be problematic, as the grammatical meaning of the term does not
necessarily imply that the phenomenon can be understood only in the context of public administration. Is
eAdministration also the use of online banking services or online shopping? Some authors consider
eGovernment as a set of tools aimed at achieving the ideal of a paperless office. A widely used definition of
eGovernment is that it refers to a mechanism that transforms traditional paper-based office processes into
electronic processes, i.e. ICT tools that aim to improve the efficiency and performance of different

organisations'".

We may not be wrong to define the essence of eAdministration in our public administration researches
asa speciﬁc interaction between public authorirties and their customers, rypically in paperless or digiral form,
and typically aimed at producing legal effects. However, it should be underlined that there is another
undersranding of eAdminsitration, which focuses on the inrernal processes of the organisation. Tn this sense,
e-government refers to the process whereby paper-based administradon (e.g. construction) within an

organisation becomes electronic.”

Since the mid-2010s, we have witnessed a particular phenomenon. In the literature, the preﬁx ‘electronic’
has increasingly been replaced by the more established but less pronounced term 'digital’, so thar insread of
electronic government or electronic governance, we now often speak of digital government (or

dGovernment) or digital governance (or dGovernance).

At this point, the question arises as to whether we can identify any distinction between the concepts
defined by the two different prefixes. On the surface, the terms appear o be identical and have been used
synonymously in the past'* while others, especially more recentdy, have come to understand digital

government and digital governance as qualitatively different and more complex.

The OECD, which has developed perhaps the most widely used definition of eGovernment mentioned
above, issued its Recommendation on Digital Government Strategies in 2014. ¥ The document clearly states
that e-government and digital government are coexisting and coextensive concepts. Digital Government
refers to the use of digital technologies, as an integrated part of governments’ modernisation strategies, to

create public value. It relies on a digital government ecosystem comprised of government actors, Hof-

Y KHOROW-POUR, M. (Ed): Encyclopedia of Information Science and Technology, Third Edition, IGL Global, Hershey, 2015, p.
5301

" 750M, B.: Az elekeronikus kizigazgards és a certiledi kutardsok kapesolardrdl in: Tér és Tdrsadalom 201473,

"2 CHEN, Y.: E-Government for Current and Furure Senior Citizens, In: Christcopher G. Reddick (Ed.). Handbook of Research on
Strategies for Local E-Government Adoption and Implementation: Comparative Studies. Hershey, Information Science Reference,
2009

¥ QECD: Recommendation of the Council on Digital Government Strategics, 2014, heeps:/fwww.oced.org/gov/digital-
gavernment/ Recommendation-digital-government-strategies. pdf
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governmental organisatons, businesses, citizens’ associations and individuals which supports the production

of and access to data, services and content through interactions with the government.'*

[n the Recommendation, the OECD calls for the development and adaptation of government digital public

administration strategies that address the following key objectives:
(1) ensuring greater transparency, openness and inclusiveness of government processes and
operations;

(2) encouraging engagement and participation of public, privare and civil society stakeholders in policy

making and public service design and delivery;
(3) creating a data-driven culeure in the public sector

(4) reflecting a risk management approach to addressing digital security and privacy issues, and include

the adoption of effective and appropriate securiry measures;
(5) ensuring coherent use of digital technologies across policy areas and levels of government

(0) establishing effective organisational and governance frameworks to co-ordinate the implementation

of the digital strategy within and across levels of governmenyg;
(7) ensuring that general and sector-specific legal and regulatory frameworks allow digital
opportunities to be seized."

Taking the above together, we can see that digital government, like electronic government, also starts from
the applicadon of modern technologies in government, with the aim of creating some value, but that digital

solutions are already seen as an integral part of government strategies.

The terms 'eGovernment’ , "dGovernment” and the definitions of the phenomena they cover are ditficult to
grasp. Throughout this paper, where I do not specifically indicate this, [ will accordingly apply the terms
eGovernment and dGovernment to the same set of phenomena (the various manifestations of the use of
modern technologies in government and public administration). By eAdminitration | mean a narrower set

of phenomena than those described above, primarily the interactions outlined in 4.2.

M OECD, ibid, p. 6.
¥ QECD, ibid pp. G-8.
74



MOLNAR, PETER: MEASURING DIGITAL GOVERNMENT AT THE LOCAL LEVEL

For every citizen, the meaning of local government seemms obvious, but if we were to grasp its essence with
scientific rigour, we would have a difficult task. This is mainly due to the diversity of organisational and
legal arrangements. It is therefore unnecessary to look for a specific legal definition, since the legal rules
governing the status of local authorities vary from country to country. In the following, I will therefore

describe in detail the concepts of a few leading international organisations.

Eurostat uses the tollowing, relatively general and easy to apply definition of local gvernments: ,Local
government consists of all types of public administration whose responsibiliry covers only a local part of the
economic territory, apart from local agencies of social securicy funds'®”. A key element of the Wording is the
geographical limitation of responsibility. According to the definition ,the local government consists of
government units having a local sphere of competence {with the possible exceprion of social security units).
Local governments typically provide a wide range of services to local residents, some of which may be

ﬁnanccd out OF grants FI'OII] highf:[’ 16\’618 OF gOVCI‘[lIIlC[lt.”

The ESA 2010 defines the local governments as: ,, The local government (excluding social security)
subsector (S.1313) consists of government units having a local sphere of competence (with the possible
exception of social security units}). Local governments typically provide a wide range of services to local
residents, some of which may be financed out of grants from higher levels of government. Stadistics for local
government cover a wide variety of govcrnmental units, such as counties, municipalitics, cities, towns,
townships, boroughs, school districts, and water or sanitation districts.'”” The core elements of the concept,
beyond the limited geographical operartion, are the typically wide range of services to be provided to local
residents. The definition also specifies that municipalities may be associated with several units of
government, so that a municipality may be considered a unit of local government, but may also be a region

or county in whose territory the municipality is located.

Studies of local government in the European Union tend to highlight two additional features: democratic
participation, decentralisation and subsidiarity, which are rypical features of local government'. The
European Charter of Local Sel-Government!? sets our these principles for local authorities. These

requirements are in fact standards which describe the essential elements of the European concepr of local

YRARAYIGIT, VL 1. [he B ane Local GOVerRments. SIratcgic Mubhc Management journal \SUIVLJ ), 2010/4., INovember 2016,
" Furapean Charter of Local Self-Government Strashourg, 15.X.1985


https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:European_system_of_national_and_regional_accounts_(ESA_2010)
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:European_system_of_national_and_regional_accounts_(ESA_2010)
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Local_government
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Glossary:Local_government
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government.”” The Charter's basic principles of local self-government set out the aspirations for the role of

local governments in the organisation of the state:

a) sclf-governments should have a democratically elected decision-making body should be clected by

their elected representatives,
b) have a wide range of responsibilities and powers to take decisions affecting the local community,
c) which have a significant degree of autonomy; and

(d) have adequare financial resources and revenue.

According to one UIN detinition ,local government is a result of decentralization, a process of transferring
political, fiscal, and administrative powers from the central government to sub-national units of government
o rcgulatc and/or run certain government functions or public services, on their own, in the administrative-

territorial areas of a country.”™'

Local government consists of local government units, defined in the SNA as “institutional units whose
fiscal, legislative and executive authority extends over the smallest geographical areas distinguished for
administrative and political purposes” What constitutes the local government of a given counury is defined
by that Country’s national legal framework, including national constitutions and local government acts or

equivalent legislation.

In 2008, the World Bank and United Cittes and Local Governments jointly published a unique global
volume, Decentralization and local Democracy in the world. A]though this initiative did not resulc in a
unified concept, the research concluded with the conviction that the democratic model of self-governance
is now commonplace and that decentralisation is well established in most places in the world. Despite some
surviving customs, the general trend is towards the election of local government bodies and to the

development of instituted forms of popular participation.

In the absence ot a single detinition, 1 shall contine mysell to idcntifying the commeon points of the
definitions described above. Local authorities are essentially representative bodies established in the spirit of

decentralisation, with public responsibilities in a defined geographical area.

M SYENTE, 7. (2014). Az Furdpai Onkormdnyzaci Charca értelmerése az Furdpa Tandcs gyakorlaciban in: UJ Magyar Korigazgatis
2014/1. szdm, pp. 24-34.
2L UN System of Nadonal Account Metadata. (Retrived:
11/07/2023).
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International reports on elsovernment, and otten the associated rankings of the eGovernment development
of the individual counuries in the survey on which the report is based, emerged in the early 2000s. Those
Benchmarks of eGovernment tend to consist of a combination of broad macro-factors (e.g. internet
infrastructure, levels of education in the population, quality of webpages and online services, etc.), and

besides being called benchmarks they can also be referred to as surveys, readiness and/or maturity indexes.”

It is therefore not surprising that the number of organisations producing and publishing reports has
increased dramatically over the last two decades. This is due to several factors. If one accepts Heeks'
definition of eGovernment reports™ as a performance measurement of the subject marter of each nation, it
is easy to determine their significance. By publishing their findings, the organisations that produce the
reports are in the spotlight and their professional prestige is clearly enhanced. Perhaps even more important,
however, is the fact that the governments of the countries concerned have also achieved a positive rating in
an international comparison, thus demonstrating that the reports have the potential to influence not only
the academic discourse bur also the direction of concrete government investment in eGovernment,”
However, it is not sufficient for widespread dissemination if only issuing organisations are interested in
publishing reports on 4 rcgular basis. Although bcnchmﬂrk_ing reports were originaﬂy designcd to idcntify
best practices, it became clear early on that the reports could be used to improve the relevant practices of the

countries involved. This process was named "Benchlearning” by Freytag and Hollensen.”

Perhaps this is why a study have already identified 16 organisations that have published at least one
international comparative analysis on electronic public administration by 2017.% Since the scope of this
study is in itself too narrow to examine in depth all the reports thar have been published over the years, |
must necessarily narrow down the scope of the study by selecting those documents that may be of particular

relevance to the basic purpose of my writing.

To this end, in my previous research in 2018, I typed the reports according to four criteria. Firstly, I
identified the organisations that produce them, then I looked at the regularicy and timeliness of the

publication of the reports, their geographical coverage, the number of countries covered by the report and

22 SKARGREN, F.: What is the peint of benchinarking e-government? An integrative and critical literature review on the plienomenon
of benchmarking c-government in: Information Pelity, 2020425, pp. 67-89. DOIL: 10.3233/IP-190131

2 HEEKS, R Benchmarking eGovernmenr: Improving the Nacional and Inrernarional Measurement, Evaluacion and Comparison
of eGavernment, 2006, p.2.

2 LNENICKA, M.: (2015). E-government Development Index and its Comparsion in the EU Member States, Scientific Papers of
the University of Pardubice. Scries D, Faculty of Eco- nomics & Administration. 2015/22, p. 75.

5 FREYTAG, P.V., HOLLENSEN, S.: The process of benchmarking, benchicarning and benchaction. in: The TQM Magazine, 2001
# AIYONLLUOGLU, M. — ALKAR A. 7. Comparison and Evaluation of International e-Government Benchmarking Studies, 2017
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finally the subject of the reports. On the basis of the above criteria, I have selected those organisations whose
reports secem to be the most suitable for a more comprehensive international comparative study of the

relationship between local government and digital government.

As I noted earlier, the tirst reports (UN, EU, Brown University, Accenture, World Economic Forum) were
published around the turn of the millennium. By the mid-2000s, the list had grown: Waseda University
published its first report in 2005, while the OECD published its own in 2006. In the years since then, other

organisations (e.g. Deloitre, Asian Development Bank) have joined the ranks.

It can be seen that the issuers of the reports include or have included international organisations (UN,
OCED), universities (Brown University, Rutgers University), non-profit organisations (World Economic
Forum), international consultancies (Accenture, Deloitte) and even media companies (The Economist

Intelligence Unit).

The frequency of publicarion of reports varies considerably between rhe organisations surveyed. Some
organisatons (UN, Waseda University, OECD, Deloitte, World Economic Forum) publish their results on
an annual or biannual basis, while others publish less frequently or only occasionally. It is worth noting that
several formerly regular publishers have ceased or at least suspended this type of activity over the years (e.g.
Brown University, Asian Development Bank, and from 2019 Rurgers University no longer publishes this

type of report, focusing exclusively on the US).

As with the frequency, the range of countries covered varies widely. The UN report has the widest
coverage (193 counuries). The World Economic Forum compares digital government in 143 countries, the

Waseda University's latest report covers 64 countries (previously 63) and the OECD studies 38 countries.

The reports published by these organisations cover several continents, regardless of the number of
countries covered, unlike some organisations operating at regional level. By contrast, the annual reports of
other organisatons, such as the European Union, are by definition regional in nature. 1n other words, reports
can be divided into macro, meso and micro levels according to their scope. Macro-level reports cover
countries from the whole world, meso-level reports cover a continent or a federation of states, while micro-
level reports compare different bodies within a country or homogeneous types of bodies (e.g. ministries or

local governments of a given state).

The vast majority of reports - such as the UN, Waseda University, Brown University or the European
Union publications mentioned above - are spcciﬁcaﬂy on digital government, while other reports only touch
on the field. The latter includes the OECI)’s Government at a Glance, which does not focus primarily on

digital government issues, but has a more general aim: to develop indicators on how governments work in
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OECD member countries, thus making it possible to compare Member States and to evaluate the
performance of national governments. The OECD reports nevertheless illustrate the interconnectedness of
digital government with other areas of government performance, given the inclusion of eGovernment
indicators in several chapters over the years. The same is true for the European Union's Digital Economy
and Society Index, which was developed in 2017. The index assesses the digital performance of the EU and
its Member States along five main dimensions, Although the DESI includes indicators on digital public

administration, it is not specifically a digital public administration index.

Since both the range of technologies used by eGovernment and the role of local governments in public
administration, as well as the range of public tasks they perform, can vary from state to state over the years,
[ have excluded organisations that have not issued reports in recent years or have not issued them regularly,

for reasons of timeliness.

Given rhat municipalities may show different characteristics from one contexr to another, it seemed

appropriate to limit the research to macro-level reports.
The selection criteria for the reports to be examined were thus:
(1) come from an active, regularly publishing organisation,
(2) compare e(Government across several continents, and
(3) be exclusively or predominantdy on digital government.

In my 2018 study, | was able to identify four such reports, which have been reduced to two by 2023. The
general trend is that by the 2020s, the range of electronic administrative reports that can really shape public
policy in each state will have crystallised. As an indication of this, in 2019 the Rutgers University Global E-
Government Survey was discontinued and in 2016 the World Economic Forum Global [nformation

Technology Report was discontinued.

Accordingly, | was able to examine two reports: the UN eGGovernment Survey and the WASEDA-IAC

Digital Government Ranking.

In March 2001, the third International Forum on New Foundations for Governance, which was held under
the auspices of the United Nations and attended by 122 countries, was held with the specific objective of

sharing good practices and ideas on eGovernment. “"Based on the experience of the Forum, the United

7 Rocik, E. M. Evaluadon of the UN  E-Governmear Survey for the period 2003-2016, 2017, Online:
htep://workspace.unpan.org/sites/Internet/ Documents/ UNPAN97454. pdf
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Nations Department of Economic and Social Affairs (UNDESA) has for the first dme carried out a

comparative ana]ysis of the eGovernment readiness of Member States™.

The firsc publication was typically followed by others every year or two, with the latest report,”” 2022,
being the twelfth in a row. The main indicator used in the UN reports is the E-Government Development
Index ("EGDI"), which is mathemarically a weighted average of normalised figures from the Online Services
Index ("OSI"), the Telecommunicatons Infrastructure Index ("TII") and the Human Capital Index
("HCI™), representing the level of online service provision. The main indicators of the OSI are the national
portal, the e-government portal, the e-reporting portal and the websites of some priority ministries. The TII
is defined as personal computers, internet users, telephone trunk lines, mobile phone lines and broadband
internet subscriptions per 100 inhabitants. HCI indicators represent the literacy rate of the population aged

15 and over, the school enrolment rate and the expected and actual time spent in education.

In addition to the EGD, the e-Participation Index (EPI) is a complementary indicator whose primary
function is to measure the actual take-up of e-Public Services.™ The EPL is based on three secondary indices:
indicators representing the availability of online information (e-information}, the opportunities to express

opinions online (e-consultation) and the involvement of citizens in decision-making — c-decision making.BI

By their very nature, the above indicators have been used by the UN for the past almost two decades to
benchmark the performance of individual states, but the 2016 report already highlighted the need to
establish a set of indicators to measure eGovernment at the local government level in order to better

understand the impact of eGovernment as a whole on sustainable development.

The Local Online Services Index ("LOSI") was included for the first time in a report published in
summer 2018. The LOSI's assessment methodology focused on the official website of the municipality
concerned as the primary interface for publishing information on administration and local public services.
The survey covered all UN geopolitical regions. A total of 40 metropolitan websites (7 African, 6 American,

13 Asian, 12 Furopean and 2 Oceanian) were selected and evaluated.

The websites are assessed using 60 indicators grouped into four categories (technology, content delivery,

service delivery, participation).

By 2020, the report will have assessed 100 cities across 80 indicators.

* United Narions, 2001,
# UN E-Government Survey 2022 - 'L'he Future of igital Government
30°1"6zsa, 2012. 8.
1 United Nations 2016, 6.
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The 2022 LOSI also analyses the most populous cities in each Member State (100 cities in total), now
in five categories: institutional network, content provision, services provision, participation and engagement,

technology.

Although the indicator system has been changed, the starting point remains the city government websites

and the information they contain or the opportunities for interaction through them.

Waseda University published 1ts tirst report in 2UU5, making the latest from 2022, the seventeenth in a row.
The report uses a relatively broad spectrum of indicators, assessing not only readiness but also other specific
factors that are beyond the scope of other organisations’ analysis. However, there is no separate indicator
and indicator system for digital government at local level in this teport. Thus, eGovernment issues in relation
to local government are only touched upon in the report, including in the context of smart cities as one of

the five new trends in digital governance.”

My preliminary hypotheses were defined as follows:

HI: As the recent COVID-19 pandemic has highlighted the importance of digital public administration
tools for local governments, I expect more and more reports and benchmarking methods to explore and

analyse the use of digital government ar the local level to identify good pracrices.

The hypothesis has been disproved. The number of global benchmarking reports has decreased over the
last five years, and the UN eGovernment Survey remains the only report included in the study wich a

distinetly local government indicator.

H2: I expect that the focal government specitic benchmarking frameworks, and in their absence the
general digital government ranking indicators for local governments, have undergone significant changes
compared to the 2018 indexes, as the pandemic has changed the requirements and expectations for digiral

public administration at the local level.

The hypothesis has been disproved. In the case of the only framework with indicators for local
government, there has been no major change in the indicarors, and the report is still limited to an analysis
of the websites of the largcst cities in the Member States, which in itself does not provide sufficient
information to assess the use of digital technologies in local government. Tt is particularly problematic that

there are stll no indicators that go beyond C2G or C2G reladons, the existing ones focus on

ZRWASEDA-TAC, 2017 35-43.
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eAdministradon, and no information at all on back-office processes (e.g. the use of new, innovative

man agemen r systems) .

Five years ago | started studying internarional comparative reports with high hopes. Studying the reports, |

found that there was a growing need to develop a system of indicators for each municipality.

However, I must point out that the mere fact that a study does not fulfil the hoped-for results does not
mean thar the research has been useless. | have identified a trend rowards a steady decline in the number of

international comparative reports and little change in the methodology of the most popular reports.

This suggests that best pracrices are being summarised in other documents. Recently, a number of macro-
and meso-level programmes have emerged with a strong focus on the objectives of responding to the
challenges facing local and regional authorities. These are the basis for the development of national strategies,

which are also gaining in importance.

The inconclusive nature of my research may also be an indication of the lack of a global comparative
analysis, due to the diversity of local auchorities outlined above and the lack of a coherent framework. Tt may
be that the right way forward is to explore the need to set up a theoretical model based on the common

characteristics of municipalitics in the longcr term to ensure comparabiliry.

The future may hold many things, but it is likely that today it is not advisable to start from benchmarking

reports alone when looking ar the level of digital development in local governments.
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One of the most dramatic processes of our times is the information cxplosion and the dramaric
social transformation that is taking place in its wake.! Digital footprints allow us to teconstruct
previously hidden structures and relationships, and to change the wols, methodologies and
results of cognition®.

The essence of technology is to be as versatile as possible, using more and mote data of different
categories and timings, with new solutions and operations evolving on a complex daily basis.
This does not make privacy "dead", as many people think” - it is simply that the focus may be on
the rules for managing personal dara racher than protecting it. In order to harness and reap the
benefits of mobile devices, artificial intelligence-based big data technology® and hybrid cloud

services’

, we need to facilitate data sharing and we need regulation thar allows this to happen
whilc maintaining the confidenciality of the dara wich the data controller. The firsc part of the
chapter provides an overview of the approach to the protection of fundamental rights and the
definirion of the conceprual issues of regulation. The second parr argues thar our currenr general
contract practice is convenient but not right, given the extent to which we need to enforce our
fundamental consticutional rights. The third part outlines the framework of a real contractual
relarionship for dara managemenr. The final parr offers some preliminary thoughrs on the
possible obligations of dominant digital ptatforms. Accordingly, the regulatory presumption thar
individuals can control the flow of their personal dara should be overcome.

*Legal Counscl, Print Brokers Team Lid.
" Cukier and Mayer-Schénberger, 2013 Big data: A revolution that will transform how we live, work, and think. Houghton Mifflin
Harcou

2 Csepeli Gry., Dessewdly, ‘I (2015): Big 1Yata. A technological change thar will fulfil sociology, Review of Sociclogy

* Here are the titles of some ardeles: "Big Data and Duc Process: Toward a Framework to Redress Predictive Privacy Harms™ by
Kate Crawford and Jason Schultz, published in the Boston College Law Review in the 1% issue in 2014, pages 93-128 {Crawford-
Schultz, 11th page); "Privacy in the Age of Big Data: A Time for Big Decisions” by Omer Tene and Jules Polonecsky, published in
the Stanford Law Review Online in February 2012, pages 63-69 (1'ene-Polonewsky, footnote 4).

* Dessewlfy and Lang define Big Data as "the collective emergence of qualitatively new social practices and modes of understanding
due to the explosive groweh in the quantity of digital data." According o the authors, this new paradigm of knowledge formarion
did not only arise from the increased volume of dara in the 21 st century but was also significantly shaped by the widespread adoption
of digital recordings. Dessewdly Tibor and Ling Liszld (2015): "Big Data and dhe Accidental Encounter with the Social Scienees on
the Operating Table.” Replika (92-93): 157-170.

3 10T devices, big data pracessing, as well as data transmission and storage scructures, all presuppose artificial intelligence. Conversely,
it is also crue that artificial intelligence cannot function without a robust quantity of dara and adequate data transmission, storage,
and computational capacity, which collectively form a particularly complex information technology system.Furthermore, for anline
platforms that reach the level of qualified dara controllers, as defined in the draft regulation on digital services, access to the service
provided in relation to chem is an essential service subject to a concracrual obligation, the subject of alegal relationship thar constitures
a real acr of dara processing based on objective responsibility. I'he public interest in control of the digital world and accounrability of
dara controllers is clearly articulated, but (unforcunately) very difficult to enforce, and getting harder every day. The regulation of
these systems should not be a reguladion of rechnology that respeces the business interests of lobbying technology companies, but
shauld be designed and operated as a svstem of norms based on the fundamental values of human dignity and democratic social
order.
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Nowadays, it is evident that in the information socicty, almost everything leaves a digital crail, which is
analysed through big data technology® based on artificial intelligence. This technology facilitates the
idendification of previously undiscovered relationships and networks, rendering them visible and amenable
to research. As technology advances, increasingly more aspects of our lives can be analysed using well-organised
data sets, which can be manipulated and utilised in various ways by constantly evolving digital tools and
networks.”. There has been a significant increase in the volume of digital informarion. This dara is no longer
solely personal data thar is intentionally transferred, bur is increasingly becoming personal or even special
data through big data technology.® As a result, it is subject to personal data processing,

We cannot avoid having a digital footprint, and we cannot avoid it being processed in different structures,
because’ this is the basis of the service, this is the engine of the service. The possession of personalised
information left behind in the digital architecture creates a particularly signiﬁcant powet relationship on 4
wide scale. This asymmertry of power and information needs to be counterbalanced by the contractual
relationship. The regulation of Al-based'® data management, which is part of our everyday life, cannot be
based on a contractual relationship unilaterally established by online service providers. In our view, the

regulatory presumption thar individuals can control the flow of their personal data should be abandoned.

“Tn a fundamental rights-based perspective, data protection seeks to safeguard the freedom of the private sphere, where a key cancept
is the protecrion of personal data. According to the arguments of Neil M. Richards and Jonathan H. King, we have witnessed
changes of significant importance in the past half-century, similar to the industrial revolution, which are reshaping our society and
our lives. The latest phase of this information revolution, the big data revolution, promises even more substantial transformation —
or threatens it — at an increasingly accelerated pace. They argue thar the stake af the big data revolution is chat big data analysis
influences or threatens all sorts of human activitdes and decisions, from dating to shopping, from healthcare to educadon, from law
enforcement to the fight against terrotism, to democratic elections. Neil M. Richards and Jonathan H. King: "Big 1ata Ethics.”
Wake Forest Law Review, 49 (2014), 2, 393432,

7 For example, ar the Psychomertrics Centre of the University of Cambridge, an extremely efficient and fast mecthod has been
developed to accurately analyse the characteristics of an individual or a group of individuals from various data sources. Kasinski, M.,
Stillwell, 13, Graepel I'. {2013). Private traits and attributes are predicrable from digital records of human behaviour.
htep:/ fwww. pnas.orgfeontent/ pnas/ 110/15/5802. full. pdf Published on 2022-03-10. DOI: 10.1073/pnas. 1218772110,

* The term "big data” refers to the vast amount of information and processing generated by companies, individual users, and
netwarked digital devices, which is then analysed by computers. As a result, our digital footprints are transformed into personal
data, and even sensitive dara, which are stored and processed in computational clouds on a systemic level.

? "L'he analysis of the vast amount of data coming from billions of [o'l" devices is not well manageable with traditional relational
databascs. The phenomenon of big data is rooted in the face that in the information society, almost everything leaves a digital trace
in real-time, leading to an immeasurable amount of data generated day by day. However, it's not just the size that marters; it's the
unlimited growth potential and daca analysis, Unlike statistics, big data docsn’t ask the individual; i monitors their behaviour
withour influencing the system or understanding why things happen. Big Daca connects generated datasets, opening the door to
conclusions and predictions that can provide insights into people's innermost thoughes. Predictive dara analysis creates profiles,
allowing extremely accurare forecasts about the individual's future decisions. In other words, an individual's digiral footprint is pre-
constructed, and rhev know in advance what thev will do because their future actions are predictable. (Zsole Zédi, "Privacy and Big
Data," page 19. fundamentum-17-1-2-02.pdf.

9 "I'he employment or Al-pased technologles augments the possibility of persenal data being misused by public authorities and in
private-party legal relationships. Artificial intelligence has the potendality to process extensive sets of data and to classify and
scrutinize assorced daca pertaining ro individuals, thereby deriving conclusions concerning chem.
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As fundamental rights, human rights are among the most basic values of the constitutional order of
individual states and of the international community, as well as the core values of constitutional democracy.
Constitutional law is a system of vertical" norms that regulate the relationship between the public authority
and the citizen. In recent decades, European legal development has moved beyond this clear formula and,
recognising that the state is by no means the only authority that can have a decisive influence on our lives
and the exercise of our rights has gone beyond the vertical scope of law in respect of certain fundamental
righrs. In comparison, the term "horizonrtal scopc' of fundamental righrs refers to the situation where a citizen
can assert their constitutional rights against a private party, rather than solely against the state. It is
undeniable that corporations with substantial monetary power, as well as smaller businesses and individuals,
may exercise their rights in ways that do not align with internadonal human righes principles. Nowadays,
the power dynamics have shifted significantly and any natural or legal person can be a potential infringer, so
[ see no reason to believe that the protection of our human rights should or can only be asserted against the
state.'”

Building upon a foundartion of excellence and trust, the White Paper prioridises safeguarding the EU's
core values, including fundamental rights, as a central requirement for the development, use and regulation
of AL. Consequently, the development and use of AT is therefore not (or cannot be) an end in itself, but must
be seen and regulated solely as a technological tool for the realisation and fulfilment of universal human values
and fundamental rights. Al-based data processing, which is ubiquitous in daily life, must not be regulated
through a contract unilaterally established by a qualified data controller. Such regulation benefits human
well-being only if it promotes the fulfilment of human freedoms and the proper funcrioning of the
constiturional institutions that guarantee such freedoms. Otherwise, we may be falling into Aldous Huxley's
freedom paradox trap, a seductively comfortable, desirable and beautiful new world™ where we willingly
sacrifice not only our freedom but also the basic conditions of our humanity, including dignity, on the altar

of consumer welfare and macerial comfort.

! Modemn constitutions wete created with the aim of clearly defining the framework within which state anthority operates, thereby
cnsuring, above all, the exercise of fundamental rights. Due to this purpose, the rules of the consticution bind dhe state and its organs:
they specify how they should act, the limits of their public power, and what they must do to ensure the adequate guarantee of human
rights. Tn these legal relacionships, individuals stand on the side of rights holders, fram which they can expect the stare t adhere 0
its operational requirements and respect their privacy and civil rights.

" Andrew Z.. Dreemczewski: "European Human Riehts Convention in Domestic Law. A Comparative Study,” Oxford, Clarendon
Press, 1983, Chapeer 8, pages 373-377

'* Aldous Huxley: Szép o) vilig (“Brave INew warld. ) Budapest, kozmasz, 1952,
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The processing of personal data by data controllers with a significant digital presence'?, also known as
qualified data controllers, should move away from data controller-centric regulation towards a regulation
based on contractual agreements that establish objective liability, enabling individuals to effectively assert
their fundamental rights. These intermediary service providers” are social platform providers and their
services include the ranking (e.g. search engine ranking, social platform ranking) or moderation of a large

' and personal data'” are

amounr of contenr. For this filtering and ranking activity, large amounts of meta
processed. And they are increasingly using complex technologies based on artificial intelligence' to filter,
rank and moderate content, which is essential for personalization.” Today's qualified data management

utilises a combination of big data technology based on artificial intelligence, wireless communication

infrastructure, and hybrid cloud services™ . In addition to the paramount importance of data, digitalisation,

" Due to the characteristics of the digital economy, some influential "gatekeeper” platforms have acquired invulnerable positions,
enabling them to control the development directions of digital economic ecosystems. At the same time, the beneficial effects of
competition have become limited. A significant milestone in the qualification of the concept of platforms to the level of qualified
daca controllers is the draft regulation on digital markers (DMA) and the regulation on digital services (DSA), Within platform
services, these regulations create two new platform caregories: one based on functionality, termed "core platform services,” and the
other based on size, further narrowing it down to the largest, the "gatckeepers,” impasing additional obligations on them.

* Compare: The European Parliament and Council Directive 2000/31/EC on certain legal aspects of information society services,
in particutar clectronic commerce, in the Intemal Marker (E-Commerce Directive), Section 4: Liability of intermediary service
providers.

1 Artificial intelligence-based systemns can be considered a particular type of existing metadara organizing search engines (such as Eur-
Lex, suitable for searching legal sources and case law). Their feasibility and further development have gready contributed to the
introduction of the European Case Law ldentifier (ECLI) in Burope's legal landscape (InfoCuria). Concerning Hur-Lex, the
objective is to enhance the website and improve user experience through website development and scarch engine enhancement,
During this data processing, the extensive information generared can parencially be transformed into personal data when analyzed
and assessed in conjunction with other datasers and darabases. (Furopean Case Law Tdencifier - A program for searching the
Buropean Case Law ldentifier (ECLIL).)

7 In the 2 1st-century digital cconomy, platforms and their associated business models play a highly significant role, with a ceneral
focus on data, especially personal data. For a long time, the emphasis has been on regulations that ensurce the protection of dara,
particularly persanal daca. With the help of automated syscems (algorichms) integrated into their infrastructure, placform aperators
can more easily interpret user behaviour patterns and usage trends. Based on this, they can provide personalized content and make
other decisions thar significandy impact users. "L'hese decisions are made by platforms automatically, relying on personal data related
to the user. The General Dara Protection Regulation (EU) 2016/679 of the European Parliament and the Council, dated April 27,
2016, concerns the protection of natural persons regarding the processing of personal dara, the free movement of such dara, and che
repeal of Directive 95/46/FC (General Data Protection Regulatian).

¥ I'he concept of artificial intelligence is used in various ways by many people. According to the definition provided by the Buropean
Commission: "Artificial intelligence refers to systems that exhibit intelligent behaviour by analysing their environment and raking
autonomous steps to achicve specific goals.” The European Commission describes artificial ineclligence as a system that, through
the analysis of its environment, exhibics intelligent behaviour and is capable of performing various tasks with a certain degree of
autonoemy in otder to achieve specific objectives. '1his definition is sourced from "Buropean Commission: A Definition of Al: Main
Capabilities and Scientific Disciplines (April 8, 2019)." You can also refer to definitive approaches in Jan e Bruyne and Cedric
Vanleenhove's "Anificial Intelligence and the Law” (Cambridge, Incersentia, 2021) and Thomas Wischmeyer and Timo
Rademacher's "Reguolating Arificial Intellipenee” (Cham, Springer, 2020).

7 IoT deviees, big data processing, as well as data cransmission and storage infrastrucrure all presuppose ardficial incelligence, and
conversely, artificial intelligence also requires robust data, appropriate data transmission, storage, and computing capacity. This
forms a particularly complex information technology system. ‘L'he interdependence of all these standalone technologies underlines
the importance of intellectual property protection. The transparency and accountability of this complex technological system face
significant challenges, thereby making it nearly impossible to excrcise physical control aver personal dara.

¥ Complex systems become interesting due to the emergence of the synergy phenomenon, which means that as a result of the
interaction between their parts, the behaviour of the parts changes in such a way that the entre system exhibits qualitatively new
behavioural patterns and new regularities different from the properties of the parts. Lherefore, the impact of individual technologies
comprising the system on our fundamental rights cannot be separacely cxamined. In my opinion, real progress is primarily
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through the processes described above, is creating new platforms for social and economic activity and

communication that are an integral part of our daily lives, which other authors have called online platforms®

with a significant digital presence.

These platforms typically work with large data sets and algorithmic decisions®™. Due to their significant
market power and capability to manage the digital ecosystem whilst accumulating data assets, they have
posirioned themselves into a monopoly or aligopoly.®. As they function as digital service platforms™, they
pose a significant challenge to regulate and maintain accountability. Merger control has been "under-
enforced” by competition authorities in the technology sector”, resulting in the emergence of this market
power. Between 2008 and 2018, Google, Apple, Amazon, Facebook (Meta) and Microsoft collectively
acquired more than 400 entities, which were not impeded™. This practice is commonplace in the technology
industry, where major corporations buy innovative start- ups - that do not possess significant market power
or share - to prevent them from becoming a significant competitor.”” In this manner, a potential business
solution or idea is integrated into the acquiring company prior to its ability to exercise any tangible
competitive force, solely expanding the portfolio of the larger technology corporation.” The operation of

large platforms gives rise to concerns regarding competition, data protection, consumer protection, and

characterized not by the resource-intensive innovation of individual rechniques and technologics but by the interconnection of these
technigues and technologies in many areas, forming complex technological systems that complement each other. The challenges in
information security of complex systems, such as artificial intelligence, are discussed in "Challenges in Information Security of
Complex Systems (2019)" on pages 66-67. heps://bdi.uni-obuda hu/sites/default/files/oldal/csatolmany/kiadvany-2019.pdt

' Regarding the Compare: Margrethe Vestager's speech on the regularory power and anderust implications of algorithms, tded
"Algarithm and Comperition,” which was delivered ar the Bundeskartellame conference on March 16, 2017,

2 Compare with Margrethe Vestager's speech titled "Algorichm and comperition,” delivered ar the Bundeskartellamr conference on
March 16, 2017, discussing the regulatory power and competition-related aspects of algorithms.

# The common goal of copyright and industrial property protection is to grant intellecrual products various, but in every case,
exclusive, monopolistic, absolute protection in proportion to their significance, whether of a financial or other nature, for their right
halders and, in a broader sense, for saciety. Tntellecrual propercy rights in the broader sense hold significant importance in the
modern market economy, as in a knowledge-based society, information often holds greater value than physically rangible objects.
2" 'he legislator aims to maincain a high level of protection by enacting criminal and misdemeanour offences in cases of intellectual
property rights violatons, alongside the impesition of stringent sanctions for such violadons., The aim of protecting intellecrual
property is to grant creators of intellectual works complete rights, including che ability o exclusively use or authorize use of their
work, or transfer rights or the right to use it, with some exceptions, in exchange for compensation.

2> Mike Walker: Competition Policy and 1igital Platforms: Six Uncontroversial Propositions. European Competition fournal, 16.
(2020), 1. 4. https://doi.org/10.1080/17441056.2020.1730063

# Mike Walker: Competition Policy and Digital Platforms: Six Uncontroversial Propuositions. Furepcan Competition Journal, 16.
(2020), i.m.5. hteps://doi.org/10.1080/17441056.2020.1730063

¥ Piinkisty Andrds Merre tart a7 eurdpai szintli placformszabdlyords? — Atcekineés a platformok szabdlvordsinale versenyjogi

Bsztdnzoirdl, valamint  a  [uzidkontoll  lehetséges  fejlesziéséréll  htpsi/ fwww.ekonyv.hu/api/get_ebook.php?
shop=301&order=37079488&¢ebook=748598formar=pd{&time=1683213343 8ccheck=ed 2cc0feal30953d111210d15288 7 f3d
(Andrds Punkdsty Where is platform regulaton at European level heading? - An overview of competition law incentives for
regulating placforms and the possible development of merger concrol (pages 183-185), April 10, 2023)

# The FTC, in a lawsuir filed against the tech giant ac a later date, objected o Facebook's acquisition of companies that could have
posed a threar to its market positions, rather than engaging in competitive behaviour. This applies to the acquisition of Instagram,
which was on the rise at the time of the widespread adoption of smartphones and was based on image sharing, as well as the purchase
of WhatsApp, which was nearing a tipping point in the market. For the original lawsuit, sce Federal Trade Commission v. Facebook,
INC. Case No.: 1:20-¢cv-03590, January 13, 2021
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privacy, prompting the question of whether enforcement will be capable of responding adequately to the
evaluation of activities at the intersection of these areas.”” Additionally, it remains unclear whether che
situation will favour platforms, given thatthe evaluation of their intricate activities, which unavoidably involve
several jurisdictions’ approaches simultaneously, must conform to a narrower narrative due to jurisdictional

limitations.™

Data processing has expanded far beyond our basic personal information such as date of birth, mother’s
name, address, and ID number. Nowadays, terabytes of digital footprints™ are processed on a daily basis. To
provide a comprehensive overview without limiting the scope, algorithms are now able to perform various
tasks such as spam ﬁltering from emails™, Facilitating online shopping”, draFting conrracts, assessing loan
applications, making medical diagnoses, driving vehicles, guarding borders, selecting job candidates, and
even aiding criminal judges in determining whether to deprive one's liberty. The range of sectors and societal
impacts is extensive, encompassing ICT, finance, HR decisions, healthcare, insurance, law enforcement, and
numerous other areas of daily life. It is important to emphasise that our digital footprines®™, in the form of
metadata, can be transformed into personal data, and in some cases this personal data can even be classified

as sensitive data®® after processing.

2 Tnrersection of Comperition,  Consumer  Protection, and Privacy.  International  Competition Nerwork.

www.internationalcompetitionnetwork.org/news-events/intersection-sepr2021/ March 15, 2022
" ibidem
' Among the characteristics describable with the 6 Vs of Big Data, this is the "Variety” — the sum of both online and offline activities
enhances an individual's digital footprint (e.g., monitoring online activities, CCTV, GPS, ToT [Internet of Things], banking
transactions, etc.).
% 'L'hiago S. Guzella — Walmir M. Caminhas: A review of machine learning approaches to Spain fltering. Expert Systems Wich
Applications, 36. (2009), 10206.
# Mikella Hurley — Julius Adebayo: Credit scoring in the era of big data. The Yale Journal of Taw and Technology, 18. (2016, 1.
148,
# T'hese emerged as a result of deliberate human actions, rather than passive observarion or academic intent. "Uheir genesis lies in the
utilization of services provided on digital platforms. Hitherto concealed strucrures and relationships can be reconstructed from digiral
footprints. (Dessewffy Tibor and Lang Ldselé, 2015: The Chance Encounter of Big Data and the Social Sciences on the Operating
Table. Replika, (92-93), p. 158.)
# In the context of big data technology, the juxtaposition of data sets allows for the construction of sensitive data from the underlying
data, to which data protection regulations have afforded enhanced safeguards, proving highly effective at the time (35 1Jata
Protection ACre 3. § (2), EU Dircetive Article 8, Privacy Act 3. § (2), GDI'R Article 9. § {13-(2)). Through automartic data processing,
personally identifiable information can be stored without technical limitations and can be scamlessly linked to crcate a
comprehensive profile, without the daca subject being able to adequately verify its accuracy and use. Consequently, this also results
in unrestricted access to sensitive data, as even dara char is individually insignificant can acquire new value. The level of informarion
sensitivity should no longer depend solely on the fact that they pertain to be stored without rechnical limitations and can be
seamlessly linked to create a comprehensive profile, without the dara subject being able to adequately verify its accuracy and use.
Conscquently, this also results in unrestricted access to sensitive data, as even darta thart is individually insignificant can acquire new
value. The level of informarion sensitivity should no longer depend salely on the fact that they pertain to confidential events. Mez
Lsevin Személyes adatok védelme az Eurépai Unié jogaban és Magyarorszagon. (2009}, Dedk Ferenc Allam-és Jogrudoményi Doktori
Iskola 132-134.0 (Istvdn Mezd, The Protection of Personal Darta in Enropean Union Law and Hungary, 2009, Deik Ferenc School
of Law and Political Sciences, pp. 132-134.), herp://midra. uni-miskole.i/document/$522/1411.pdf.
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The industy of collecting, linking, marketing and analysing digital footprints is rapidly evolving,
Satellites, Wi-Fi and mobile networks track the dai]y routines, movements, communication habits, social
contacts and web searches of hundreds of millions of people. Unfortunately, there seems to be no
alternative® as we have no choice but to accept it. It is impossible to continuously monitor the processing of

personal data by an online platform provider, who is also known as a qualified data controller™.

In the context of big data, certain fundamental data protection principles may lose their relevance, and
ions lil ld limitad i 9,3 informed and vol
notions like personal data, purpose limitatdon requirement™, or informed and voluntary consent may
become irrelevant. It is difficult to achieve transparency in practice and monitoring the digital operations of
even the largest platforms is a challenge, making accountability and oversighr more difficulr™. The
processing of data by online service providers is usually based on the data subject’s consent. However, in this
. . . - 1" - s " [ . . .
scenario, service providers place users in a "take it or leave it" position, as they unilaterally determine their
processing and its conditions beforechand. In addition, the privacy notice is merely a component of the
controller's general contractual conditions, with data subjects having little control over its specifics. Tt is

common for established online services to have a cumulative™ advantage, as greater data leads to improved

% In the formation of today's concepe of a platform, Gillespie identifies a specific turning peint, namely, the moment when Google

acquired You'l'ube in 2006. According to Gillespie, these corporate giants seek to create an advantageous environment for themselves
not only through political influence, lobbying, and subtle shaping of the regulatory framewotk but also through "discursive work.” As
part of this discursive work and conscious framing, Google consistently began referring to YouTube as a "placdform” in its post-

non

acquisition markering communication, gradually replacing the terms "website,” "service,” "forum,” and "community” with che
uniform use of the word "platform.”.

* Online giant platforms pose a significant risk in terms of the disseminacion of illicit content and societal harm. Special regulations
apply to those platforms that reach at least 10% of the 450 million consumers living in Europe. The Digital Services Act, Regulation
(EU) 2022/2065 of the European Pariament and of the Council (Ocrober 19, 2022) on the internal market for digital services and
amending Directive 2000/31/EC (the Digital Services Regulation) addresses this issue. [Link to the regulation: htcps://eur-
lex.europa.ew/legal-content/ HU/ L X 1/ P/ 2uri=CELEX:32022R2063, retrieved on February 16, 2021.]

% Not everyone is part of the netwotk, but even for those excluded from the netwotk, their reladonship with the nerwotk is
decerminant. This is how the so-called fourth world emerges as a result of the impact of information development. The fourth world
represents all those who are not participants in value-producing exchange nerworks but are instead excluded from them, Tn every
sociery, (o varying degrees, the excluded are present, including long-term unemployed individuals, the "disconnected,” and che
marginalized. For them, global network development signifies nothing more than a new form of capiralist exploitation. (Manuel
Castells, 1998: The End of the Millennium, The Information Age: Economy, Socicty and Culture. Volume III. Hoboken, Wilcy-
Blackwell. In Hungarian: Castells, Manuel (2007). Az évezred vége. Translated by Berényl Gdbor, Rohonyi Andrds. Budapest,
Gondolat-Infonia.

¥ A The decision af the German competition authority, known as the Facebaok Decision, concluded that Facebeok abuses ics
dominant pesiton when it essentially forces its business partners (users) to accept terms that allow almost unlimited data collection
and are also legally objectionable from a data protection perspective. Bundeskartellame, Case B6-22/16, Facebook Case, paragraphs
526-527. The unique German approach is perhaps mose nodecable in a paragraph of the Facebook Decision where die authority
derives from a previous case that if one party, due ro its dominant position, imposes contractual terms on the other party thac restrict
fundamental constitutional rights, such as the right to informational self-determinacion and the protection of personal darta, then
intervention under competition law is necessary and justified. Bundeskarrellame, Case B6-22/16, Facebook Case, paragraphs 527-
529.

W Suéke Gergely Liszlé: Az curdpai adarvédelmi jog megijitdsa. Tendencidk és lehetdségek az dnszabilyozds teriilerén, Pécs, 2014,
Pécsi Tudomdnyegyetem Allam-és Jogtudomdnyi Kar, Dokrori Tskola (Gergely Lds7l6 Sz8ke: The Renewal of Furopean Dara
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service provision, increased user uptake, higher expenditure on development, and reduced market entry for
competitors. The acquisition of personal data by online services contributes o market power or leverage, as
highlighted in a March 2014 paper*’ by the EDPS. With the increasing proporrion of free services in specific
sectors, it is evident that these services have amassed immense power through the possession of users’ data.
There can frequently be a noticeable power imbalance between the controller and the data subject,
resulting in a potential significant impact on the data subject’s rights. Additionally, the contract may not be
considered valid, as it is improbable to be voluntary™”. According to the Article 29 Working Parry, the
existence of a choice cannot be justified by the fact that the data subject has the possibility to choose between
the service of the controller, i.e. the service requesting consent for the use of personal data, and an equivalent
service offered by another controller. Indeed, in such a case, the freedom of choice is not determined by the
controller: it depends on what a market actor independent from the controller does and on whether the data
subject considers the competitor's service as equivalent. If this "choice” were accepted as a situation of
voluntary consent, it would also mean that the controller would be obliged to madify its own service in line
with the market behaviour of its competitors in order to ensure the continued validity of the consent.
Therefore, consent based on such an argument would not comply with the General Data Protection
Regulation®. As the reader knows, we have no choice about whether we participate in this digitat
environment or whether we use these digital services. There is little real room for manocuvre for the user,
where Richterich is concerned not so much about the opaque dara management practices of the platforms,
but rather that people do not have the freedom to choose whether or not to use these platforms. He sees this
as practically inescapable for certain social status or expectations of living standards. [t raises the question of
what bargaining power the person concerned has beyond leaving the platform. Let us be under no illusions
that the right to informartion self-determination as a fundamental right, alegal protection tool in the hands of

the individual, may no longer be adequate in today’s technological ecosystem.

The processing of personal dara in the traditional sense - such as the drawing up of a contract or the

disclosure of your personal data in the minutes of a general meeting - is different from the processing of too

Protection Law. ‘I'tends and Opportunities in the Field of Self-Regulation, Pécs, 2014, University of Pécs Faculty of Law, Doctoral
Schaol, pages G0-61. February 27, 2023.)
# Veranica Moro: Privacy and competitiveness in the age of big data. Furopean Dara Protection Supervisor.
* See: The GDPR, especially its Article 6, and in particular, paragraphs (1)(c} and {e),
* See: Working Party 29's guidance on consent under Article 29, WP259 rev.01, regarding Regulation (EU) 2016/679,
specifically in section 3.1.2, Dated February 27, 2023, heeps://naih. ho/files/wp2359-rev-0_1_HU.PDF
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much digital data with today's big data technology, just as the functioning of online markets is different”
from that of traditional "tangible” markets. In the big data technology environment, it is primarily the
processing of dara that is directly generated, but not consciously transmitred, during the life and activity of
natural persons that leads to outstanding economic results, and constantly improved convenience services
provided at a high level without any financial reward. The resultant datasets document and monitor traces
of human conduer, facilirating the simulation of natural and social phenomena on a previously inconceivable
scale and intricacy™. Even though they are eypically mere by-products of our daily routine, these data qualify
as personal data under the General Darta Protection Regulation. An enormous volume of automatic and
intellectual metadata® about individuals is processed every day without their awareness, which makes it an
opaque process. According to Tene and Polonetzky and Crawford and Schulez”, in the era of big dara, nearly
all aspects of traditional data protection are being challenged and altered. Personal data, proportionality,
purpose limitation, and the signiﬁcance of consent are all assuming new signiﬁcance. As an illustration of
the initial issue, various cases have recently demonstrated that when depending on big dara analyrtics, the
separation between an individual and the data may be remedied. This can be achieved, for instance, by the
use of formerly unprotected metadata. It is worth noting that while big data is often not classified as personal
data (at most it can be re-identified in new ways), evidence suggests that it can cause information overload,
particularly when allowing for conclusions to be drawn from it and predictions® 1o be made. The predictive
capabilities of technology are integral to most studies for good reason. Those who know the future possess a
form of power that gives them an almost divine power™. Technology-driven decision-making challenges

substantive investigation and accountability, which are fundamental prerequisites for a fair process within

# Roly Frieden: Challenges to the Conventional Wisdom About Mergers and Consumer Welfare in a Converging Internct
Marketplace. The 48th Rescarch Conference on Communication, Information and Internet Policy, 2020.

# Csepeli Gybrgy (2015): A szociolégia és a Big Data. (Sociolopy and Big Data) Replika (92-93): 171-177.

# Metadarta can be generated automatically or intellectually. A single metadata may encompass a multitude of information thar may
not be immediately evident. Some metadata is inherently available and easily accessible, while others require a few steps to become
accessible. To illustrate with a simple example, when aking a digital photograph with a digical camera, a variety of digical
informartion is generated at the moment of caprure. This can include file type, size, capture timestamp, or image resolution. In the
example provided, these derails constitute automatically generated metadata (URL3). Tn our evervday acrivities, we inadvertencly
create meradata, such as when we organize our saved documents on a computer, group them into folders, or rename them. In such
cascs, we are dealing with intellectually gencrared meradata. Gyaraki R (2018). A szdmicdgépes biindzés nyomozdsinak problémdi.
Dokrori éreckesds. Péesi Tudomdnyegyetem. (Challenges in Investigaring Computer Crime. Doctoral Dissertation. University of
Pécs.)

4 Kate Crawford and Jason Schulez: "Big Data and Due Process: Taward a Framework to Redress Predicrive Privacy Harms" in the
Boston College Law Review, 2014/1, pp. 93-128, p. 94.

* Big Data: Seizing Opportunities, Preserving Values” (Page 3) 50, or Phil Simon: "Big 1Yata Lessons from Nedlix,” available at
www.wired.com/insights/2014/03/big-data-lessons-netdlix/. The discussion concemns profiling and highly personalized adverdsing,
* Regarding its predictive capabilities in general: Fric Siegel, “Predictive Analytics: The Power to Predict Wha Will Click, Buy, Lie,
or Die” (New Jersey: Wiley 2013). Concerning purchasing habits: Veronica McGregor, Sophia Helena Calderon, and Roberta
Tonelli, "Big Data and Consumer Financial [nformation,” Business Law Today 2013/11, 1-4. In the context of police work:
Andrew Guthric Ferguson, "Big Dara and Predictive Reasonable Suspicion,” University of Pennsylvania Law Review 2015/2, 327
414, or Jin-ho Jeon and Seung-Ryul Jeong, "Designing a Crime-Prevention System by Converging Big Dara and IoT,” Joumal of
Interner Compurting and Services 20016/3, 115-128.


http://www.wired.com/insights/2014/03/big-data-lessons-netflix/
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the legal frameworls™. This challenge extends beyond mere difficulty in accountability, as in many instances,
these entides operate from a monopolistic position, ]eaving affected parties with limited alternatives for
similar services. Furthermore, qualified data controllers, such as online service providers, establish
contractual relationships based on their own terms, thereby placing data subjects in a vulnerable position
regarding the contractual content. Essentially, they can decide only whether to accept or reject the offered
terms without meaningful negotiation. Defining the substantive elements of data processing contracts in a
non-negotiable manner does not conflict with the fundamental principles of contract law. This approach
ensures the fullest realization of the parties’ autonomy in data processing relationships. While contractual
relationships in contract law are inherently two-sided in nature, data processing relationships should be
similarly characterised. In order for contractual freedom to prevail, it is essential for the legislator to establish
a balanced position in favour of the weaker party, essentially restoring and reinforcing the foundation of the
contractual principle. The familiar spaces and constraints, along with guiding and coordinating mechanisms
that were once present in everyday life and the offline computer world, have weakened or, in some cases,
entirely lost their significance. This includes, among other things, the process of personal data management,
where informed consent that comprehensively covers the entire data processing procedure has become
essential. Information asymimetry, power imbalances between parties, a lack of genuine competition, and
the distorting effects of network effects™ are all factors that, in unregulated market conditions, we consider
to be unfair and inequitable in the case of any product. Hence, we empower the legislator to intervene and

assist the "invisible hand" in its insufficient work.*

0 Ari Ezra Waldman: Power, process, and automared decision-making symposium. Rise of the machines. Artificial intelligence,
robotics, and the reprogramming of law. Fordham Law Review, 88. (2019), 2. 613-032.

' The so-called network cffect is a feature of services where users are compelled to use the services of a company with a certain
monopoly, as the value of those services is derived from others also using them. The more users on a platform, the more attractive
it becomes for others o join, and developers can leverage the accumulated dara more effectively in product development with greater
amounts of dara at their disposal. Consequently, both service providers and users benefit from newwork effects. Netwark effects also
occur when a corporate group develops and offers multiple services and devices to individuals, allowing them to process data of
different content, timing, and structure in order to enhance cross- development. As a result of nerwork cffeets, rejecting the service
imposes a form of cost— the cost of exclusion — on the user, which many users often cannot bear or afford. Consequently,
the real choice is questionable, ultimately raising doubts about the voluntariness of consent.

% Chase, 1Yaniel: "Whe owns the data — an argumenct for a property rights approach to transatlantic data protection.” Ln:
Medium, 2018, May 22. Part VL hops://medium.com/@1aniel_Chase_/who-owns-the-data-an-argument-for-a-properry- rights-
approach-te-transatlantic-data-proteedon-ddeSecBe212.
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There is currently only partial religious freedom in Hungary. One side it is violation of the
freedom and equality of religions, the Act CCVT of 2011 openly denies the separacion of religious
and political institutions. According to this law, the vote of the political parties sitting in
Parliament will decide on the recognition of incorp(n‘ated churches in the fature. On the other
hand, the Unification Movement, along with many other small churches, can regain its church
status if it can present the signatures of at least 1,000 members to the court registration process
based on the new modified Act CCVI of 2011 which went into effect since 15 April 2019.

This publication outlines the legal development of religious freedom in Hungary from 1990 to the present
by reviewing, as an example, the changes in the legal situation of the Unification Movement in Hungary. It
looks at the past, present and future of the Movement, mainly from a legal perspective and, to a lesser extent,
political and economic.

The movement was first registered as an association in Hungary in 1990, and later it was officially
registered as a church in 1992, Based on these facts, this treatise will primarily show how this post-Protestant,
new religious movement® lost its church status in Hungary and what happened after that.

To better understand the issues raised in this essay, a brief introduction of this worldwide movement is
given first in general, and then a chronological expose of the specific branch in Hungary is presented from

a legal point of view.

Murray Rubinstein, Professor of History at Baruch College, has stated that “the largest quasi-Christian new
religion is Sun-Myung Moon’s Unification Church™ in Korea. Basically this new religious movement
founded in Pusan, South Korea, by the Dr. Reverend Sun Myung Moon in 1954 is known worldwide for
its mass weddings, based on his wedding with the co-founder Dr. Hak Ja Han Moon.

From its inception, this movement has devored itself to the cause of religious freedom on an international

level.”

* PhID) Student, Széchenyi Istvdn Universitv. Posteraduate Doctoral School of Law and Polidical Sciences, mlizalahegyi@yah(m.co.uk
! Encyclopedia Britannica, In {2019 Ocrober 19.)
* hieps:/ fwww . britannica.cony tonic/ new-relimous-movement/ Lindia, {2U 20 Uctober 3.)
(2021 January 1.}
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As for political bias, “in 1993 Hungarian Parliament debated whether or not every registered religion seeking
state support was worthy of it. State support was refused to three among them (the Unification Church, the
Church of Scientology and the Jehovah’s Witnesses).”

In 1998, the Hungarian Parliament created a law stating that “citizens were able to offer 2 percent of
their tax, the first 1 percent to a church, the second 1 percent to a nonprofit organization.”” This law was
valid from 1998 1o 2011, after which time it was repealed only to be reinsrated again in 2020. Because of
this, the movement made the most use of this opportunity in 2011%, when 98 people offered more than half
a million forints. One of the consequences of this decision was that the Unification Movement lost all direct
financial state supporr. The purpose of repealing this law in 2012 was to eliminate many small churches,
not only through financial discrimination, bur also by restricting their administrative practices. This article
argues that, with the recent reinstatement of this law, the Unification Movement should re-acquire its status

as a church and enjoy the same benefits and recognition as any other church in the country.

This section lays out the chronological process from 1992 to the present outlining how this movement first

gained and then lost its church status as a new religious movement in Hungary.

Prior to 2011, many religious communities in Hungary were registered and recognized in accordance with
a 1990 law which treated all groups equally, allowing religious freedom for all people in Hungary regardless
of affiliation.

Under the leadership of Martin Putz,” the Unification Movement “registered as an association in (April
10™) 1990™" under its official name: Holy Spirit Association for the Unification of World Christianity"
based on the Right of Association Act of 1989 in Hungary. After chat it was officially registered “as a church

in 1992”"* based on the Freedom of Conscience and Religious Freedom Act of 1990. According to that law

¢ MErDIANOVA Ina: Religious Liberty, New Religious Movemeats and Tradidonal Christian Churches in Eastern Europe, p.1,
In.
hiep://wwwl . gea.nnu.edu.ow/ - moise/ Data/Books/Social/01%20religion/religious%2 0libercy%2 Onew% 2 Oreligious% 20 moveme

nts%20and%20tradional % 2{christian%20churches%20in%20eastern%20curope. pdf, {2019 October 13.}

7 DoRszAT Jdnos: Allam, Egvhdcak Magyarorsedgon, 1989-2004, pp.18-19.

* The Narional Tax and Customs Administration Statement on the tax provisions of 1% of the 2010 PIT for 2011 for churches
with a technical number valid for the year 2011.

* PU17. Martin was born on 11" November 1953 in Horitschon, an Austrian village close to the border with Hungary. Having
attended ‘L'echnical High School, he joined the Unification Church in 1977, Martin was blessed with Renate Loecker in 1982
(6,000 Couples). He was National Leader of the Movement in Hungary up undl 1993 when he went to Korea for two years to
study at Sun Moon University Sinee thar time he has returned o Austria,

He died in Ocrober 19 2019 in Horitschon (Austria) and 35 Hungarian member attended in his funeral ceremony. Chung Hwan
Kwak, Christa Segato Stadler and Barbara Grabner: Mission Burrerfly Pioneers Behind the Tron Currain, 2006, Family Federation
for Word Peace and Unification International. p. 193,

! 2019 November 1.)

Tn Huneanan: Szenticlek 1 arsasasa a vilag Kercsztenvserenek Fovesiréséért (Author's comment)

! (2019 November 1.)


http://www1.geo.ntnu.edu.tw/~moise/Data/Books/Social/01%20religion/religious%20liberty%20new%20religious%20movements%20and%20tradional%20christian%20churches%20in%20eastern%20europe.pdf
http://www1.geo.ntnu.edu.tw/~moise/Data/Books/Social/01%20religion/religious%20liberty%20new%20religious%20movements%20and%20tradional%20christian%20churches%20in%20eastern%20europe.pdf
http://publicatio.bibl.u-szeged.hu/6439/1/Vallasossag-valtozatok.pdf
http://publicatio.bibl.u-szeged.hu/6439/1/Vallasossag-valtozatok.pdf
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all denominations seeking official recognition in Hungary only had to demonstrate that they had in excess
of 100 members, which was recognized as a bonified religious movement.

This law provided an appropriate framework for the Unification Movement to carry out numerous
outreach projects, activities and programs that served the greater good of the Hungarian people. This should
have been more clearly acknowledged and assessed by the Hungarian legislature in order to recognize the
Movement in a more positive light. [nstead, there was a great deal of influence by the media and other
groups that fueled controversy and hostility towards the Movement likely causing many in government to
be suspicious of its status and activities.

Over time, the criteria of this law provided an opportunity for some people to misuse it for their personal
gain. As a result, the government decided to modify the Act to such an extent that it discriminated against

the Unification Movement, among others, by taking away its church starus.

The law was changed in 2011, which greatly influenced the legal status of Hungarian Unification Church.
A first draft was passed in 2011, but through a highly irregular parliamentary procedure, the proposed law
went o far as it drastically impacted upon a number of recognized churches in the country. Transitional
provisions in the draft of a proposed law would strip all but only 14 churches among 300 of their legal status.
From that moment on, the Unification Church basically lost its ecclesiastical status in Hungary in the sense
of law, and this is still the case today. As a result, Hungary’s Constitutional Court dismissed the law in its
entirety in December 2011."

The second draft of the proposed law was passed as Act CCVI of 2011 and went into effect January 1,
2012. The official name of the legislation was The Right of Freedom of Conscience and Religion, and on
the Legal Status of Churches Religious Communities. This new law regarding religion, however, abolished
the previous practice and replaced it with two-tiered system of recognition for religious communities that
distinguishes between “incorporated churches,” which receive numerous rights and privileges, and
“organizations conducting religious activity” which receive different and fewer rights and privileges. The Act
CCVI1 of 2011 revoked legal status of approximately 200 religious groups which were previously recognized
as churches according to the law of 1990.

Amoung these 300 churches was the Hungarian Unification Church which lost its legal church status

although it had been working for more than 20 years for the greater good of the Hungarian society™. This

¥ Acr C of 2011
(2021. January 1)
S 1472011, LALL £U.} decislons of the Huneanan Consccutional Court
January 1, 2021,
v LALALLGYL L0100 HISTOTY OF ¢ URINCATON MOvCAICHT 1l HURgary Lart b, pp.o2-08.
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fact is actually one of the main criteria of Act CCVI of 2011 to allow status as a bonified, “incorporated
church”.

Baer H. David criticised the criteria regarding registration as provided by this new law'® using the
Unification Church as an example in the following way:

“Condition (¢) provides for member churches of a world church... However, other groups which clearly
meet this condition are excluded. .. For example, the Unification Church, which is present in Hungary and
which was deregistered, would qualify under this condition. Admittedly, the Unification Church is not 100

years old, but as we have seen, this did not seem to matter in the case of the Methodist church.”"”

A_lthough Hungary had been a long-tume member of the buropean Convention of Human Rightslg, it was
determined by the convention that Act CCVI passed by the Hungarian government was in violation of such
rights. In April 2014, the European Court on Human Rights (ECtHR) found that Hungary’s religious law
was in breach of article 9 (protecting freedom of religion), and article 11 (protecting freedom of association)
of the European Convention of Human Rightsm. This was determined in the case of Magyar Kereszteny
Mennonita Egyhiz and others v. Hungary.” In the view of the EC(HR, the law’s deregistration procedure,
its re-regiscradon procedure, and the dered classification system itself violated the state’s obligation to remain
neucral toward religious communities.

It must be pointed out that, since 2012 the Hungarian Unification Church has been singled out as the

only religious association whose status caused problems according Baer H. David which he stated that:

% Candition (1) requires a religious community to have been operating internationally for at least 100 years. The law stipulares

further that a religious community must demonstrate international operation by meeting one of three, additional conditions. Tr
must (a) provide “a cerrificate issued by churches thac have church status in ac least two countries and have the same confession;”
or it must (b} provide' “a certificate of membership in an association issued by churches, church associations that operate in at: least
two countries and have the same confession;” or it must (c) provide “a cerdificate issued by a world church chat has member churches
in ac least two countrics.

'8 Barr H. David: Essavs in Defence of Religious Freedom p.182.

"7 idibem

¥ T'he Convention for the Protection of Human Rights and Fundamental Freedoms, signed in Rome on 4 November 1950
(hereinafrer: the Convention), shall apply to Hungary from 5 November 1992,

The Convention, and several of its Additional Protocols, are annexed to Annex XXX of 1993. promulgated by law in Hungary.
{Note from the author)

" Furapean Convention of Human Rirhts.

Jctober 23.
INUMDELS OF e Cases: /UYAM L1 2301 L1M1L ZOYYSILL 41 1D L2 41193/ 12 4140312 41553/12 54977/12 363581/12.
The Hungarian government paid the ECHR ordered total of $369,000. The gavernmenct and Mennonita Testvéri Kérisség (MET)
- one type of Methodist church - failed to reach a final secdement after the ECHR gave them another six months to reach an
apreement.
On June 16 2017 the MET submitted its compensation claim of 450 million forints ($1.53 million} to the government for its losses
in 2015 of the unpaid 1 pereent personal income tax allocation for incorporated churches, the supplementary state subsidics for its
social welfare and educational insdrutions, and the wage supplemenc for its staff working in its institutes. (Note from the author)


https://www.echr.coe.int/Documents/Convention_ENG.pdf
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-142196%22]}, 2020
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“The right of religious [reedom consists of an essential minimum that is protected by Hungarian law,
but extending rights and privileges that go beyond the basic minimum is a matter for po]i[ical discretion
[for example: parliament 2/3 decision]. If the state wants to distinguish between churches and religious
organizations, it can do so provided this differential treatment does not: impinge upon the essential
minimum guaranteed by the right of religious freedom. In Hungary, the argument goes, religious
organizarions enjoy rhe essential minimum, and esrablished churches enjoy privileges that go beyond the
essential minimum,”'

The government was forced, under international pressure, to change the Act of religious freedom, which

forms the basis to discuss the future possibilities of the Unification Movement.

I am convinced, given the current laws in Hungary and the wide range of religious, humanicarian and
educational programs sponsored by the Unification Movement, that it should assertively present a case
before parliament to have its church registration status re-instated.

The new, modified Act CCVI of 2011, which went into effect April 15, 2019 has updated the
qualifications for becoming a Registered Church. The amended law replaces the previous two-tier system of
“incorporated churches” and “religious organizations” with a four-tier system of, in descending order,
“established (or incorporated) churches,” “registered churches” (also called “registered I17), “listed churches”
(also called “registered I7), and “religious associations,” *“*

According to section 9/D. § (2), “a religious association shall, upon request, be registered as a church
even if:

(a) has at least 1000 registered members residing or staying in Hungary,

(b) has been a religious association for at least 5 years, and

(¢) declare thar, for its religious or public activities, it will not receive a grant, upon application, from any
sub-system of public finance, European Union funds or programs financed under an international
agreement, by application or through a system of tendering proc&durﬁs.”25
First of all, the minimum required membership of 1000 could easily be achieved if one considers core

members of the church, their families and people associated with all of its satellite organisation. Also, it is

conceivable that the number of core membership could reach 1000 by the year 2023 given the fact that new

41 Barr: ibid, p.175.
* Tnternational Relirious Freedom Report about HUNGARY far 2019 Uniced Stares Department of State
(2020 QOctober 2.}
“ ACTUALVL Of £UL1.
(2020 Seprember 2.)
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Unification Church centers could be established in Miskole, Nyiregyhdza and Kecskemé, all of which have
populations exceeding 100,000. This goal can be easily achieved with the help of Hungarian HARP*(2014)
and YSP”(2020) which are designed to give new hope to younger generations in the country.

Secondly, these witnessing activities could support not only the recent but also the future translations of
bools, literature and internet outreach, such as the translation of the memoirs of co-founder Dr. Hak Ja
Han Moon enritled, “Mother of Peace”, and the website of “Legacy of Love” celebrating Rev. Moon’s
centenary.

According to the amended law, established, registered, and listed churches may perform pastoral services
in military facilities, prisons, and hospirtals. Other laws indicarte religious associations may also have the right
to provide services at these facilities which also can help to achieve this great goal this new religious
movement. “As economical a benefit of this amended law all of religious entities will be eligible to receive

“2% This would include the

state funding and member donations from income tax beginning in 2020.
Hungarian Unification Movement.

In speaking about the future growth and positive influence of the Unification Movement in Hungary,
the religious scholar, Péter Térok notes that

“Although the number of the Unifying Church in Hungary is small, we are likely to continue to hear
about them in the future because of the international significance of this religious community and its
economic and social activity.””

Such observations and predictions reinforce the likelihood that it is only a matter of time when the

spiritual iron curtain will collapse now that the physical one has fallen, as Rev. and Mrs. Moon’s focus on

true family values become more ingrained in Hungarian society.

This document has attempted to oudine the legal development of the religious religion in Hungary from
1990 to the present day by pointing out the changes in Hungarian law that has affected the legal status of
the Unification Movement.

At first, from 1990 to 2010, freedom of religion in Hungary was regulated in an acceptable way, which

was also in accordance with the view of international legal systems.

* High School Association for the Research of Principle (HARP} founded in Hungary 2014 (Author's comment}
* Yourh and Students for Peace founded in Hungary 2020.
{More information from internet: htep:/fysphungary.hu/) (Author's commen)
# International Religious Freedom Revart about HUNGARY for 2019 United States Department of State
{2020 October 2.}
1.}


https://www.state.gov/reports/2019-report-on-international-religious-freedom/hungary/
http://publicatio.bibl.u-szeged.hu/6439/1/Vallasossag-valtozatok.pdf

STUDIA JURIDICA ET POLITICA JAURINENSIA

However, the 2011 CCVL law changed the rules of church registratdion and maked it impossible to
practice religion freely in Hungary. This regulation prompted the Hungarian Unification Movement to
continue to operate as a religious organization.

Recently, this law has been amended moving it in positive direction when it came into effect as of 15
April 2019. This amendment was prompted mainly on the basis of the judgment of the European Court of
Human Rights and rhe decisions of the Hungarian Constirurional Court, With ¢his change in the law, the
Movement can now regain its church status if it can present the signatures of at least 1,000 members wo the
court registration process.

In conclusion, the main problem was that the 2011 law did not guarantee equal treatment of churches
by the state or eliminate distinctions between religious communities, and that granting established status

still remained in the purview of parliament.
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